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a. Yes.

Q. And | think that the questions were -- you filed a
litigation against Mcrosoft; is that correct?

a. Yes.

Q. And then the question was: How did it end? And you
said you -- they took a license; is that right?

A. Yes, | did.

Q. There was a lot of litigation that happened between

those two things, correct?

a. Yes.

Q. There was at |east one trial that went on, correct?

A. | didn't hear you.

Q. There was at |east one trial that went on between you

and M crosoft?

A. We had one trial against Mcrosoft, correct.

Q. And you had filed -- you had -- how | ong was the

litigation going on before you signed an agreed --

settlenment agreement with Mcrosoft?

A. This agreenent is -- was based on -- was after suit

against -- filing against Mcrosoft 2009.

Q. So, approximately two years of litigation had been

goi ng on when you signed this agreement with Mcrosoft; is

that correct?

A. Yes. No trial in that litigation.

Q. And on the front page of this agreenent, we see a
243

Q. Do you recall how many total patents were |icensed by

Arendi to Mcrosoft as part of this agreenent?

a. Everything that's in the agreenent. So those
patents, | don't know if there's an appendix with nore. |
don't know.

Q. And do you happen to know which of the patents
Mcrosoft was nost interested in or concerned about when
they signed this agreement?

A. Not hi ng we di scussed.

Q. And, sir, Mcrosoft paid you $30 million under this
agreement, correct?

a. Correct.

Q. And you don't know how nuch of that $30 nillion was
attributable to the '854 patent which is listed up there;
is that right?

a. Correct.

Q. You don't know how much of that $30 nmillion was
attributable to the European patent that is listed up
there, correct?

a. Correct.

MR. UNIKEL: | have only a few questions left,
but we can unseal the courtroomif you would Iike,
Your Honor.

THE COURT: Thank you very nuch.

Ms. Garfinkel, unseal the courtroom
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nunber of recitals, correct?
a. We do.
Q. And in particular, let's |look at Recital D,
"Mcrosoft has denied infringenent of the Asserted Patents
and the European Patent and has al so chal | enged the
validity thereof. Mcrosoft has also filed, on 26
July 2006, an opposition in the EPO for the European
Patent (the EPO proceeding)." Unquote.
Do you see that?

a. I do.
Q. So am | correct that at the tinme this agreement was
signed, Mcrosoft was both denying infringenent of the
patents and chal l enging the validity of the patents?
a. Agree what it says there, yes.

MR. UNIKEL: And if we can |ook at Subpart A of
the recitals, please.
BY MR. UNIKEL:
Q. Am | correct we see there three U S. patent nunbers
listed, correct?
a. Yes.
Q. One of those is the '843 patent, right?
a. Correct.
Q. And then there's also at |east one European patent
that's nmentioned in that paragraph, correct?

a. There's one European patent, right.

244
MR. DIEHL: Your Honor, just as a note on that,

on redirect, | can go right back into his |icenses and we

can unseal after that. | amhappy to have it unseal ed now

and | can talk about other things and then go into
licenses, but if we are going to redirect soon, it could
neke sense just to keep it seal ed.

THE COURT: Let's unseal the courtroom Thank
you, Counsel .

MR. DIEHL: Yes.

P
(Wereupon, the seal ed discussion concludes.)

THE COURT: The courtroomis unseal ed.

Pl ease proceed.
BY MR. UNIKEL:
Q. Sir, am| correct that at no tine before filing this
lawsuit in 2013 did you ever tell Google that they were
infringing any patents of Arendi's?
a. That's correct.
Q. The first tinme that you would have alerted Google to
the fact that you thought they were infringing any patents
was when you filed the lawsuit in 2013; is that right?
Aa. Correct.
Q. And you nade a consci ous decision not to reach out to
Google; is that right?

a. Yes.
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Q. And you made that conscious decision together with
your lawyers not to alert Google; is that right?
a. Yes.
MR. UNIKEL: Your Honor, that's all | have.
THE COURT: Thank you very nuch.
Redirect.
MR. DIEHL: Your Honor, | will start with the
licenses, since that was the last thing | did.
THE COURT: Ckay.
MR. DIEHL: |'msorry to do it.
THE COURT: |'mgoing to ask Ms. Garfinkel to
seal the courtroom
The courtroom has been seal ed.
P
(The followi ng discussion is held under seal:
MR. DIEHL: Thank you, Your Honor.
REDI RECT EXAM NATI ON
BY MR. DIEHL:
Q. M. Hedloy, | want to start tal king about the |icense
agreenments that counsel for Google just wal ked you
through. 1'Il start with the Apple license.
Do you recal |l that counsel for Google pointed out a
clause in there -- | think it was two clauses -- where
Appl e denied infringing the '843 patent and denied the

validity of the '843 patent?

247

Q. That was incorrect?
A, That was incorrect.
Q. Now, in your experience, Google pointed out that some
of these licenses related to nultiple patents.

Do you recall that?
a. I do.
Q. I'n your experience, is it normal when two conpanies
cone together for a license agreenent, to have that
license applied to the full portfolio of intellectual
property that the licensing entity owns?
a. Yes.
Q. Now, | want to |look at Section 2.1 of the Samsung
agreement. Again, that was 77, PX-77. M. Hedloy, this
is a grainy version of this docunent, but | think we can
make due.

Do you recal | Coogle asking you about this provision?
a. Yes.

MR. DIEHL: Thank you, M. Bol es.

BY MR. DIEHL:
Q. And Google in particular pointed out a sentence here
that begins on the fourth line, toward the end of fourth
line, "Licensor, on behalf of itself and its affiliates,
agrees that the license granted to licensee and its
affiliates under this section pernmts licensee and its

affiliates and their distributers, wholesalers, resellers,
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a Yes.
Q. And Appl e, despite denying infringenent invalidity,
still paid $15 mllion; is that correct?
A. That is correct.

MR. DIEHL: Now, | want to npve to the Samsung
agreenment that was PX-76, if we can put that on the
screen. |'msorry, not 76. Let's take that down. PX-77.
Yes. PX-77.

BY MR. DIEHL:

Q. Now, conspicuously, when Google was wal ki ng you
through this document, did Google happen to point out any
deni al of infringement by Sansung?

a. Not that | recall.

Q. Di d Googl e happen to point out any denial of validity
by Sanmsung?

a. Not that | can renmember.

Q. Now, do you recall during the opening statenent that
Googl e gave, it said that all of the |icensees who took a

license from Arendi actually did deny infringenent and

validity?
a. I do.
Q. So was Google accurate when it was saying that

Samsung as one of the |icensees, denied infringement and
denied validity?

A. No.

248

retailers, and custoners to sell or use any |icensed
product. "

My question is, did Arendi intend to extend this
license that it entered with Sansung to Google as either a
custoner or a retailer or a reseller or a wholesaler or a
distributer?

A. No.

Q. That was not your intent at the tine of entering the
Sansung agr eenent ?

A. No, of course not. W had only sued Google the way
to license that to Samsung.

Q. And let's nove to the other one that Google |ooked at
with you, which was Section 3.1 of the agreenent.

Now, Googl e enphasized a particular wording here
"supplier,” and here, this says that -- so we'll start on
the second line: "Arendi hereby releases forever
di scharges licensee and its affiliates, including their
officers, directors, attorneys, enployees, and together
with their suppliers, distributers, wholesalers,
resellers, retailers, and custoners fromany or all clains
in connection with any |icensed product."

My question, again, here, did Arendi intend to
license Google when it was doing this agreement with
Sansung as a supplier of Samsung?

A. No.
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MR. UNIKEL: Objection, Your Honor.

THE COURT: Overruled.

THE WITNESS: No.
BY MR. DIEHL:
Q. Now, during the negotiations with Sansung, did
Sansung say anything about releasing Arendi's clainms
agai nst Google that were there pending in a separate
| awsui t agai nst Googl e?
A. No.
Q. And, M. Hedl oy, | believe when you were answering
one of questions that Google's counsel asked, you started
to say something about pre-installed applications versus
user-installed applications.

Can you explain that further?

A. Well, there is a difference, because what we had sued
Sansung for was what they sold, which would be their --
I"'mgoing to take -- I'm-- | was sorry. Can |?

THE COURT: Yes.

THE WITNESS: | was trying to avoid coughing so
much, but...
BY MR. DIEHL:
Q. No problem
Aa. So what we accused Samsung of was what they sold,
which was their tablets and cell phones with pre-installed

applications. W did not accuse them of infringing on

251

a. Yes.
Q. And did you have concerns about Google taking |egal
action of 1ts own In response to that kind of allegation?
a. Yes.
MR. DIEHL: Now, Your Honor, | think we can
unseal the courtroomat this point.
THE COURT: All right.
Ms. Garfinkel, please unseal the courtroom
(Court room unseal ed.)
THE COURT: The courtroom has been unseal ed.
Pl ease proceed.
MR. DIEHL: Thank you, Your Honor.
BY MR. DIEHL:
Q. Ckay. Next subject. | want to get -- just go back
into the issue of the efforts that Arendi nade to provide
information to the Patent Office.
a. Yes.
Q. And do you recall that Google asked you a number of
questions about that process?
a. | do.
Q. And |'d like to | ook back at what was Exhibit DIX-2,
which is a record of things that happened before the
Patent Office.
Do you recall talking about this exhibit with

Googl e' s counsel ?
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what they didn't have anything to do with, which was what
was downl oaded afterwards.

Q. So did Arendi intend to license, in the Sansung
agreenent, Google apps that a user of a Samsung phone

m ght downl oad onto that phone after buying the Sanmsung

phone?
a. No.
Q. And then | believe the last |icense that Google's

counsel |ooked at with you was the Mcrosoft |icense.
And, again, Google's counsel pointed out there that
M crosoft did deny infringing Arendi's IP.

Do you recall that?
a. I do.
Q. And what did Mcrosoft ultinately pay despite that
deni al ?
a. $30 nmillion.
Q. And Coogle's counsel also asked the question about
whet her Arendi made a conscious decision with its counsel
not to alert Google that it suspected Google was
intringing the ' 843 patent.

Do you recall that question?
a. | do.
Q. Did you have concerns about what Google would do it
Arendi came to Google and brought that allegation to it

outsi de of the context of a |awsuit?

252

A. Yes.

Q. Ckay. In particular, we |ooked at Page 180 of this
docunent. Do you recall -- |ook at Pages 180 and 181, if
we can | ook at both of those on the screen.

And here, Google's counsel pointed to a particular
sentence that begins at the end of Page 180,
"Applicant" -- Arendi -- "notes that application Serial
No. 12,841,302 n(al so before the Examiner) and the prior
art references analyzed in the Accel erated Exami nation
Support Docunent (AESD) of July 22, 2010 are of particul ar
interest in relation to the present application."”

Do you recal | questions about this?

a. | do.

Q. So what was the reason for alerting the Patent Ofice
about this?

a. Well, it was that the -- we wanted to make sure that
he -- we didn't withhold anything. So that's why we
alerted himto it. So we said those references should
al so be | ooked at.

Q. Now, those references, you were pointing up to the --
specifically to the prior art references analyzed in the
Accel erat ed Exam nation Support Document; is that fair?
a. Yes. W should |ook at those prior art references.
Q. Those prior art references.

And then the Accel erated Exam nation Support
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from Professor Edward Fox,
the industry at Virginia Tech,
He's studied the invention.
He has studied what was said to the Patent Office,
has studied the prior art systens:
Detectors, Mcrosoft Wrd.
you is that if Arendi
Approach 2,
fromthe apps,
Det ectors,

because those did all the same shortcuts,

presented users with all the sanme options,

instructions that are required by the clains.

that the patent is broad enough to cover Google's
products,
then you're going, | think, have to see that it also
covers systens that existed well
filed for his patent application.
So by the end of the trial, | think you're
two critical elements of the '843 patent. Those that
specifically require actions fromthe first conmputer

program They don't provide an input device that's

consi der the question:
how much was it really worth to Google?

Once again,
invention was to put all of the instructions inside a
put the instructions outside of any specific conputer

program

it didn't need, and,

of .

ot her,
Dougl as Ki dder.
in the area of patent damages and financial damages
anal ysi s.

the appropriate way to consider the possible value to
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extrenmely acconplished.

it covers the use of separate instructions

whi ch use separate instructions fromthe apps,

Only if you find that we have infringed and

I f Coogle used Arendi's approach,

you're going to hear that their

So it raises the question of how nuch woul d

Googl e pay for a technology that was the opposite of what

But if you ultinately get to consider damages,

you're going to hear froman expert by the nane of
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ase 1:13-cv-00919-JLH Document 486-1 R

who is a long-tine professor in
He has studied the patent.
and he

Cyber Desk, Apple Data

And what he's going to tell you and explain to

is correct that its patent covers
then it covers CyberDesk and Apple Data
t hey
but they did it

with separate instructions rather than the self-contained

And if at the end of case, you really believe

before M. Hedl oy ever

going to see that Coogle's accused products do not perform

103

only if you find that the patent is valid will you have to

single conputer program Google went a different way and

it wanted, that did the exact opposite thing of how it
wanted to construct its systems. And Arendi, as you've
seen, wants nore than $40 nmillion from Google for the

period from Decenber 2017 to Novenber 10, 2018, 11 nonths,

for Google' s use of a technology that it didn't want, that

frankly, that it wanted the opposite

despite the fact that we went one way and they went the

He is a gentleman who has 30-plus years

And you're going to hear from him about what

iled

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

102

04/24/23 Page 5 of 16 PagelD #: 50997

configured by the first conputer program and they do not
satisfy the inconsequence of receipt by the first conputer
program of the user conmmand fromthe user device causing a
search el ement.

And as you just heard, it's Arendi's burden to
prove infringement. |f -- the evidence will show you that
Ar endi

Googl e went a different approach. They went right;

went left. And Arendi will not, we believe, be able to
show that there's infringement of these elenents by
Googl e's use of an opposite technol ogi cal approach.

When you | ook under the hood, when you really
consi der how Arendi's patent invention needs to work and
how Googl e's products actually do work, | think you're
going to see they're very different approaches, even if
the user might see food on their table at the end of the
day.

Now, we get back to the question, what exactly

did Arendi invent? Because it's only what they actually
added that's new that they can ask for noney based on.

So the question you're going to be asked is, is
there infringenent?

I's the patent valid? If you find

there's no infringenment, if you find the patent is not
valid because it should not have issued in |ight of
never have

Cyber Desk or Apple Data Detectors, then you'll

to consider damages in this case.

104

Googl e of this would have been.
There's a little context, though, that | woul d

like you to consider. Before Arendi filed this suit, it
did not contact Google in any way about the patent. it
didn't send us a letter. It didn't call us on the phone.
Not a singie contact to say: | have this patent. | think
you m ght be interested in it, or | think you m ght be
using the technol ogy.
Now, remenber, when they filed suit in 2013,
there's not a single product that's being accused of
infringement fromthat period of time. There's not a

singl e product right now, from 2013 to 2017, that's being

accused of infringement in this case, and yet they didn't
reach out to us before they filed suit to say: W think
you're infringing or we think you' re using our patent; you
m ght want a Iicense.

As you will hear, since the year 2000, Arendi's
conmpany's only business is getting patents and enforcing
patents.

Since the year 2000, they do not nake any

products, they do not sell any products, they have not

tried to devel op any products.

And as you will see, fromthe nonment that they
filed suit against Google, Coogle has defended itself at
all times on the basis that it doesn't use the technol ogy,

it does not want the technology, and it wants to go in a
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