Case 1:12-cv-00574-LPS Document 220 Filed 07/14/15 Page 1 of 16 PagelD #: 7810

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ROBERT BOSCH LLC,
Plaintiff, C.A. No. 12-574-LPS
(consolidated)-
V.
ALBEREE PRODUCTS, INC., PUBLIC VERSION

APIKOREA CO., LTD.,,
SAVER AUTOMOTIVE PRODUCTS, INC.,
and COSTCO WHOLESALE CORPORATION,

SN N N N N N N N S’ N’ N’ N’

Defendants.

ROBERT BOSCH LLC’S SUPPLEMENTAL OPENING BRIEF
REGARDING THE PARTIES’ CLAIM CONSTRUCTIONS AND COSTCO’S MOTION
FOR SUMMARY JUDGMENT AS TO THE GOODYEAR HYBRID WIPER BLADE

David E. Moore (#3983)
Bindu A. Palapura (#5370)
Stephanie E. O’Byrne (#4446)

OF COUNSEL: POTTER ANDERSON & CORROON-LLP
Hercules Plaza, 6th Floor

Mark A. Hannemann 1313 N. Market Street

Jeffrey S. Ginsberg Wilmington, DE 19801

Rose Cordero Prey Tel: (302) 984-6000

Ksenia Takhistova dmoore@potteranderson.com

KENYON & KENYON LLP bpalapura@potteranderson.com

One Broadway sobyrne@potteranderson.com

New York, NY 10004

Tel.: (212) 425-7200 Attorneys for Plaintiff Robert Bosch LLC

Dated: July 7, 2015

Public Version Dated: July 14, 2015
1195201 /39026

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:12-cv-00574-LPS Document 220 Filed 07/14/15 Page 2 of 16 PagelD #: 7811

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES ...ttt ettt eme e e st I
L. NATURE AND STAGE OF THE PROCEEDINGS......ccccoociiininiinrcieecreeeereeees 1
IL. SUMMARY OF THE ARGUMENTS........coiiiiiiirniniicreeiesee e 1
II1. CLAIM CONSTRUCTION ARGUMENT .....coceoimimininriiireeeiteeeceenieeeneresres e saeeenens 3
A. Bosch Does Not-Oppose Grant of Costco’s Motion for Summary
Judgment of Non-Infringement of the *988 and *698 Patents by the GH
WIPET DLAQC ..ottt s 3
B. Terms from the 698 and *988 Patents that No Longer Need Construction........... 3
C. Identification of Disputed Claim Terms and Proposed Constructions ................... 3
1. Reference Numerals Have No Effect on Claim Scope.......ccccconeun.n.e. eereees 5
2. Support Element ..........ooeeeveeniiinennneinenineneeneen et reteaes 5
3. LZZ i e s 6
4. Spherically Curved .......coccovveririeinireeteeeee et et 6
5. Remaining Claim Terms Presently at ISSU€........coccervenieniiiineieeniericne 7
D. Identification of Claim Construction Positions that Depend on Prosecution
History Estoppel or DisSclaimer.......coocevevieiieieeiienieieceecnieeceeceeeeeeieee e 7
E. Means-plus-Function Claim Terms ........ccccveeerrerieninieniniiresieeieieetee e 7
IV. NEWLY PRODUCED EVIDENCE SHOWS THAT THE GOODYEAR HYBRID
BLADES INCLUDE A SUPPORT ELEMENT ......cccooeiiicicicceceteeeeeeeeene 9
V. CONCLUSION ..ottt ettt ettt st et s sasshs bt sae sttt saes 10

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:12-cv-00574-LPS Document 220 Filed 07/14/15 Page 3 of 16 PagelD #: 7812

TABLE OF AUTHORITIES
Page(s)

Cases
Ex parte Fressola,

No. 93-0828, 27 U.S.P.Q.2d (BNA) 1608, (B.P.A.L. Mar. 11, 1993)...cccccvveiirrinrieene. 5
Finjan, Inc. v. Secure Computing Corp.,

626 F.3d 1197 (Fed. Cir. 20T0)..ciiiiiiieieieeteeeie ettt sttt e e e e 6
Minks v. Polaris Indus., Inc.,

546 F.3d 1364 (Fed. Cir. 2008)....ccuirireerieieeeeiee ettt ettt a e st 9
Phillips v. AWH Corp.,

415 F.3d 1303 (Fed. Cir. 2005)...uiiiiiaieiecenieeiesieeieste e sveeseete s etesses e asaesasesaessnesesseseas 6
Silicon Graphics, Inc. v. ATI Techs., Inc.,

607 F.3d 784 (Fed. Cir. 2010)..ccuiviieeieieieeieeeteet ettt sttt eae e 6
U.S. Surgical Corp. v. Ethicon Inc.,

103 F.3d 1554 (Fed. Cir. 1997ttt ettt ea e e v et asne e 6
Statutes
TR OO T G T I 50 PO RO 8,9
Other Authorities
MANUAL OF PATENT EXAMINING PROCEDURE § 608.01(m) (8th ed. 2010)......ccoevvereeciirererenen. 5

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:12-cv-00574-LPS Document 220 Filed 07/14/15 Page 4 of 16 PagelD #: 7813

I NATURE AND STAGE OF THE PROCEEDINGS

Plaintiff Bosch alleges that defendants have infringed or actively induced or contributed
to infringement of its various patents related to certain windshield-wiper blades.

Claim-construction briefing, limited to ten terms of the asserted patents, was initially
scheduled to-be completed by May 15, 2015. (D.I. 67.) On April 1, 2015, defendant Costco
requested leave to file an early summary-judgment motion with respect to Bosch’s allegations of
infringement by the Goodyear Hybrid (“GH”) wiper blade; that request was granted. (D.I. 147.)
The parties briefed the claim-construction and summary-judgment issues (D.I. 157-164, 174-
179, 188-189), and a hearing was held on June 8, 2015 (see D.I. 204), where the parties
presented expert testimony (Ex. 1, June 8, 2015 Hr’g Tr. (“Hr’g Tr.”) at 69:2-150:4; 151:9—
163:9.). Following the hearing, the Courtissued an Oral Order requesting supplemental briefing
on the arguments and evidence presented at the hearing. (D.I. 198.) The parties agreed on two-
part supplemental briefing: the first addressing claim-construction and summary-judgment issues
(1)—(5) from the Court’s Order, with opening briefs due July 7, 2015 and responsive briefs due
July 21, 2015; and the second addressing Costco’s -exhaustion defense, with Bosch’s opening
brief due July 10, 2015, and Costco’s responsive brief due July 24, 2015. (D.L. 201.)

This is Bosch’s supplemental brief addressing issues (1)—(5) of the Court’s Oral Order.

II. SUMMARY OF THE ARGUMENTS

(1) Bosch does not oppose grant of summary judgment of non-infringement as to the GH
wiper blade with respect to U.S. Patent Nos. 6,611,988 (“the 988 patent™) and 6,973,698 (“the
*698 patent™).

(2) The term “hinge half” of the *988 patent no longer requires construction. The disputed
terms “a coupling part (20) ... seated on another band face (18) of the support element” of the

’988 patent and “spherically curved window” of the 698 patent still require construction, as both
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patents are still asserted against other accused wiper blades in the case, e.g., the Goodyear
Assurance wiper blade. (D.I. 95.)

(3) Bosch understands that this part of the Court’s Order refers only to the disputed issues
raised in the parties’ claim-construction and summary judgment briefing to date, and does not
extend to all remaining claim-construction disagreements regarding any additional terms of the
eighteen (18) patents-in-suit. Per the Court’s Order, Bosch identifies the disputed claim terms in
sections III.C, IIL.E below. Bosch respectfully submits that in the interests of clarity and judicial
economy, the Court should construe the disputed terms before determining whether and why it
should deny summary judgment of non-infringement .of U.S. Patent Nos. 6,553,607 (“the *607
patent”), 6,836,926 (“the 926 patent”), and 8,272,096 (“the *096 patent”) by the GH wiper blade.

(4) Costco has alleged that constructions of -certain disputed claim terms are limited by
narrowing amendments made during prosecution of the asserted patents; however, to date, it has
failed to identify the specific amendments that are relevant to the terms at issue, or explain how
the amendments that it does identify narrow the meanings of the terms. Bosch will respond to
Costco’s prosecution-history estoppel and disclaimer arguments, if any, in its supplemental
response brief.

(5) Bosch’s positions on the means-plus-function terms are explained in its opening and
responsive claim-construction briefs and the supporting expert declaration. (D.I. 160, 174, 175.)
Per the Court’s Order, Bosch provides a list of all means-plus-function terms and parties’
proposed constructions for the same in section IIL.E below.

(6) Additional documents produced by defendant Saver after the June 8, 2015 hearing
support Bosch’s position that the GH blades include a support element. Bosch includes a

separate section IV at the end, briefly addressing this new evidence.
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