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This is Costco Wholesale Corporation’s reply brief in further support of its motion to 

dismiss Robert Bosch LLC’s claims for pre-notice damages and pre-notice indirect infringement. 

ARGUMENT 

I. THE SECOND AMENDED COMPLAINT FAILS TO STATE ANY 
ACTIONABLE CLAIM FOR DAMAGES ARISING FROM ANY ALLEGED 
ACTS OF INFRINGEMENT COMMITTED PRIOR TO MAY 30, 2012. 

In its opposition filed January 9, 2015 (D.I. 114), Robert Bosch LLC (“Bosch”) does not 

dispute that its Second Amended Complaint (D.I. 95) (“SAC”) is devoid of allegations that, at all 

relevant times prior to May 30, 2012, Bosch and its licensees consistently molded, stamped, 

embossed, or otherwise “fix[ed]” statutory patent notices on substantially all Bosch wiper blade 

apparatus that were sold in the United States in accordance with 35 U.S.C. § 287(a). Bosch 

asserts, however, that such allegations can purportedly be inferred from paragraph 438 of the 

SAC, which alleges in conclusory fashion: 

The acts of infringement set forth above have occurred with full knowledge of the 
’218, ’111, ’607, ’988, ’434, ’926, ’905, ’698, ’588, ’321, ’520, ’264, ’823, ’974, 
’419, ’891,’136, and ’096 patents. The infringement has occurred despite an 
objectively high likelihood that the acts constituted infringement. The risk of 
infringement was either known to Defendants, or so obvious it should have been 
known to them. Thus, the acts of infringement have been willful and deliberate, 
making this case exceptional within the meaning of the United States patent laws. 

Bosch’s argument fails for at least three reasons. First, the above-quoted allegation is 

wholly “conclusory” and, as such, is “not entitled to be assumed true.” Ashcroft v. Iqbal, 

556 U.S. 662, 681 (2009). Second, as to times prior to May 30, 2012, the SAC does not allege 

any “factual circumstances in which the patents-in-suit [we]re called to the attention of the 

defendant” at those times. Neology, Inc. v. Kapsch Trafficcom IVHS, Inc., No. 13-2052-LPS, 

2014 WL 4675316, at *8 (D. Del. Sept. 19, 2014) (Burke, U.S. Mag. J.); accord ReefEdge 

Networks, LLC v. Juniper Networks, Inc., No. 13-412-LPS, 2014 WL 1217263, at *2–3 (D. Del. 

Mar. 21, 2014) (Stark, J.) (dismissing willfulness claim for failure adequately to allege pre-suit 

Case 1:12-cv-00574-LPS   Document 116   Filed 01/20/15   Page 5 of 13 PageID #: 2915

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


