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Plaintiffs e-Numerate Solutions, Inc., and e-Numerate, LLC (collectively “e-Numerate”)
submit this Supplemental Claim Construction Brief on Indefiniteness in response to Defendant
United States of America’s (“Defendant”) Supplemental Claim Construction Brief on

Indefiniteness. (D.I. 111).

I INTRODUCTION

The Court should not construe claim 1 of United States Patent 9,262,383 (“the ‘383 patent™)
to be in “means-plus-function” format. The Federal Circuit has never held that “code for” is a
“nonce” word invoking the means-plus-function analysis. To the contrary, the Federal Circuit’s
decision in Zeroclick, LLC, v. Apple Inc., 891 F.3d 1003 (Fed. Cir. 2018), held that “user interface

code” is not in means-plus-function format and reversed a district court decision to the contrary.

Multiple district courts have recognized the controlling effect of the Federal Circuit’s ruling
and have rejected the reasoning of Cypress Lake Software, Inc. v. Samsung Electronics America,
Inc., 382 F. Supp. 3d 586 (E.D. Tex. 2019), and Cypress Lake Software, Inc. v. ZTE (USA), Inc.,
2018 WL 4035968 (E.D. Tex. August 23, 2018), the primary authorities relied upon by Defendant.
See, e.g., Blitzsafe Tex., LLC v. Subaru Corp., 2018 U.S. Dist. LEXIS 208483 at * 44 — 57 (E.D.
Tex., December 11, 2018); Trading Techs. Int’l, Inc. v. IBG LLC, 2019 U.S. Dist. LEXIS 209589
at *17-*22 (N.D. Ill. December 5, 2019); Security Profiling, LLC v Trend Micro America, Inc.,
2018 U.S. Dist. LEXIS 163935 *2 - *8 (N.D. Tex. 2018). The Federal Circuit itself also relied on
ZeroClick in finding “code” limitations again not subject to means-plus-function analysis. Dyfan,
LLC v. Target Corp., 28 F.4™ 1360, 1368-69 (Fed. Cir. 2022)(“The district court also erred by not

following our court’s recent decision in Zeroclick.”).

Defendant cites none of this precedent to the Court. Instead, Defendant begins its analysis

with the assumption that claim 1 of the ‘383 patent is in means-plus-function format. This is error.
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The doctrine of claim differentiation strongly militates against construing claim 1 of the ‘383
patent in means-plus-function format. Construing claim 1 of the ‘383 patent in “means-plus-
function” format renders it effectively identical in scope with claim 18 of the ‘383 patent. When
e-Numerate intended to claim subject matter in “means-plus-function” format, it did so (including

in the ‘383 patent itself via claim 18). That choice should be given weight.

The specification of the ‘383 patent further confirms that claim 1 should not be construed in
“means-plus-function” format. In particular, the ‘383 patent provides explicit examples of
programming languages that can be used to practice the claimed invention. For example, the
specification teaches the use of MS Excel Visual Basic and contains actual code exemplars written
in MS Excel Visual Basic and XML version 1.0-compliant RMML. See, e.g., ‘383 Patent at col.
45, line 60 — col. 46, line 22 and Appendix F and G. It is undisputed that MS Excel Visual Basic
was a conventional programming language known at the time of the inventions of the ‘383 patent.

Disclosure of this level detail is the antithesis of mere “black box” functionality.

Finally, to the extent the Court construes claim 1 to be in “means-plus-function” format (and
it manifestly should not), this claim is not indefinite for the reasons set forth in the previous briefing

for claim 18 of the ‘383 patent. See D.I. 79, 89 and 92.

II. PROCEDURAL BACKGROUND

This brief constitutes the seventh brief filed by the parties on the indefiniteness issues.
Previous briefs include D.I. 79, 83, 89,91, 92 and 111. Prior to the Markman hearing in this matter,
Defendant never asserted that claim 1 of the ‘383 patent was in “means-plus-function” format. See
generally D.1. 83 and 91. Similarly, Defendant never sought permission to amend the Joint Claim

Construction Chart (D.I. 103) in this matter to make such an assertion. Instead, Defendant asserted
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