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10.

which is extra-provincially registered in British Columbia. The Defendant has a registered
office of PO. Box 10424, Pacific Centre, 1300 777 Dunsrnuir Street, Vancouver, British
Columbia, Canada, V7Y 1K2.

to this Statement of

Defence. As a result of the common and widespread use by such other parties, the said
features do not distinguish, and are not capable ofdistinguishing, the Plaintiff‘s shoes som
those of others.

hereto sell or have sold

“A” hereto, and the use
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than by the get—up of the shoes.

11. In further reply to paragraph 7 of the Statement of Claim, the Defendant denies that any of
the features identified in the Statement ofClaim as the Foam’s Designs are original or artistic
worlcs orthat Copyright subsists in any of said features. The Defendant also denies the

remaining allegations in paragraph '7 of the Statement of Claim and puts the Plaintiff to the
strict proof thereof.

12. In further reply to paragraph 10 of the Statement of Claim, the Defendant denies that any
copyright subsists in the “Foam’s Initial Shoe” or any of the Plaintiff’s shoes, the features

identified in the Statement of Claim as the Foam’s Designs, any moulds allegedly used to
make such shoes, or any portion of any of the foregoing. The Defendant denies that the

Plaintiff has any exclusive right of reproduction as alleged in the last sentence ofparagraph
10 of the Statement of Claim. The Defendant has no knovirledge of any alleged written

agreement between the Plaintiff and L’Artigiani Stampi di Battistion Ettore e C. S.n.C., but

denies that any such agreement could or did validly transfer to the Plaintiff any right, title
or interest in or to “Foam’s Initial Shoe” or any of the Plaintiffs shoes, the features

identified in the Statement of Claim as the Foarn’s Designs, any moulds allegedly used to
make such shoes, or any portion of any of the foregoing, and puts the Plaintiff to the strict
proof thereof. '

13. Further, or in the altematiye, in the extent that copyright subsists in any of the features

identified in the Statement of Claim as the Foarn’s Designs or any of the Plaintiff’s shoes,
which is not admitted but denied, the Plaintiff‘s shoes have been reproduced in a quantity
of more than fifty and consequently the Defendant cannot have infringed any such
copyright(s). The Defendant pleads and relies on Section 64 of the Copyright Act. The
Defendant also pleads and relies on Section 64.1 of the CopyrightAct.

14. In further reply to paragraphs 17 and 18 of the Statement of Claim, the Defendant states that

-3-
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Anne Rosenberg was involved with the incorporation of the Defendant, and that prior to the

incorporation ofthe Defendant Ms. Rosenberg purchased foam sho es from Finproj ect for her

sale and distribution. The Defendant also states that it purchased foam shoes from Finproj ect

from time to time following the Defendant’s incorporation for the Defendant’s sale and
distribution.

15. In further reply to paragraph 19 of the Statement of Claim, the Defendant denies that it has

failed to pay for any shoes purchased from Finproj ect. The Defendant delivered cheques to

Finproject for full and complete payment of the Defendant’s account with Finproj ect on or
about June 25, 2004.

16. The Defendant states that it was an explicit or implied term of the purchase by it and Ms.

Rosenberg of shoes from Finnproj ect that the Defendant and Ms. Rosenberg were entitled

to advertise, offer for sale, sell and distribute such shoes, and that the Plaintiffand Finproj ect

have thus exhausted all of their/its rights in all shoes purchased by the Defendant and Ms.

Rosenberg from Finproject and the Defendant is thus not liable for the advertisement, offer

for sale, distribution or sale of any of said shoes.

17. Further, the Plaintiff and Finproj ect have permitted its/their distributors to advertise, offer

for sale, sell and distribute shoes purchased from the Plaintiff and Finproj ect in association

with the distributors’ trademarks. It was an express or implied term in the distributors’

agreements with the Plaintiff and Finproj ect that such distributors were entitled to advertise,

offer for sale, sell and distribute shoes purchased from the Plaintiff and Finproject in
association with the distributors’ trademarks. The Defendant states that it was an express or

implied term of its purchase of shoes from Finnproject that the Defendant was entitled to

advertise, offer for sale, sell. and distribute such shoes'1n association with the Defendant’s

trademarks, including HOLEY SOLES, and that the Plaintiff and Finproj ect have permitted
such activities.
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