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1 ATTORNEY WICKRAMASEKERA: I think we have copies of
2 the slides to give you so that you can see. I'll have my

3 colleague pass that up to you.

4 THE COURT: You know you only have 20 hours to put

5 your case on and that includes your opening statement. Okay.

6 ATTORNEY WICKRAMASEKERA: Your Honor, this is an

7 issue, I'm going direct your attention to one particular slide,
8 it permeates throughout the opening. I'm going to point your

9 attention to slide 28, and it should be "The Benefits of XLIF"

10 slide if we have the same numbering.

11 THE COURT: Yes.

12 ATTORNEY WICKRAMASEKERA: Okay. There's also a few
13 slides before that that show neuromonitoring and

14 neuromonitoring system. NuVasive's neuromonitoring system is

15 called Neurovision. And the benefits of XLIF that NuVasive 1is
16 essentially presenting in its opening as if XLIF is the claimed
17 invention so that for purposes of invalidity, we should be

18 thinking about XLIF and skepticism of XLIF, and that's wrong

19 under the law, and so we think that that's highly misleading to
20 the jury and it's wrong.

21 And I'll read, Your Honor, from -- so the key issue

22 here, Your Honor, I don't think there is any dispute from the
23 other side that Neurovision, the Neurovision system

24 neuromonitoring system is not required in the claims. When

25 Your Honor issued her summary judgment order against Alphatec
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1 for the '832 patent, no neuromonitoring was accused. They

2 never proved anything with respect to neuromonitoring. They've
3 never accused any neuromonitoring. However, what they are

4 trying to do in this case is make XLIF be the issue for

5 invalidity. So they're pointing to skepticism of XLIF in their
6 slides. They're presenting slide after slide after slide on

7 the benefits that flow from the Neurovision component of XLIF.
8 And I just want to read for Your Honor from Teva v Eli

9 Lilly. This is a 2021 case from the Federal Circuit. And the

10 Federal Circuit says that as to unclaimed features and whether
11 those are relevant for secondary considerations, the Court said
12 "we have never held that the existence -- the existence of one
13 or more unclaimed features standing alone means nexus may not

14 be present."

15 Okay. The Court went on to say "however, if the

16 unclaimed features amount to nothing more than additional

17 insignificant features presuming nexus may nevertheless be

18 appropriate.”

19 That's not the situation we have here. What we have
20 here is what the Federal Circuit said is not okay for nexus.
21 The Federal Circuit says "toward the other end of the spectrum,
22 we have said that a patent claim is not coextensive with a

23 product that includes a critical unclaimed feature that is

24 claimed by a different patent and that materially impacts the

25 product's functionality."
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1 They have patents to Neurovision. Neurovision is

2 required for XLIF. It is the very thing that they tell as

3 being what resulted in the safety of the XLIF.

4 This case is not about XLIF. This case about the

5 claims of their asserted patents. The claims of their asserted
6 patents are not the same as XLIF. And so we think it's

7 misleading to the jury. We think there should be no dispute

8 that the Neurovision and that XLIF is not the same as the

9 claimed invention because we don't have it. They never accused
10 us of having it. They didn't get a summary judgment order from
11 Your Honor on the basis of proving that we had neuromonitoring
12 and that we had their neuromonitoring. So that's the issue

13 that we have.

14 We think that commercial success, skepticism, all of
15 that must be tied to what the Federal Circuit said is a product
16 that is the invention must coextensive. If it has unclaimed

17 features that are critical, it's not coextensive. That's the
18 issue we have with this presentation. With that, I think if

19 Your Honor has any question for me?

20 THE COURT: Well, I understand fundamentally your
21 argument, and we discussed this in the summary judgment that
22 the neuromonitoring aspect of the claimed apparatus is that it

23 does have the capability for neuromonitoring, but that it
24 didn't have to incorporate neuromonitoring in the apparatus

25 claim, just the ability to do that. That's all fine.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




