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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 
 

BEFORE HONORABLE CATHY ANN BENCIVENGO, JUDGE PRESIDING 

NUVASIVE, INC., a Delaware      )
Corporation,                    )
                                )                                
                   Plaintiff,   )  CASE NO. 18CV0347-CAB-MDD
                                ) 
         vs.                    )  SAN DIEGO, CALIFORNIA
                                )  
ALPHATEC HOLDINGS, INC., a      )  FRIDAY, NOVEMBER 12, 2021  
Delaware Corporation, and       )
ALPHATEC SPINE, INC., a         )
California corporation,         )
                                )
                   Defendants.  )
        

 

 

COURT STENOGRAPHER'S TRANSCRIPT OF PROCEEDINGS  
MOTIONS IN LIMINE/PRETRIAL CONFERENCE 

PAGES 1-87 

     
     

Proceedings reported by stenography, transcript produced by CAT
software
____________________________________________________________

Mauralee Ramirez, RPR, CSR No. 11674 
 Federal Official Court Stenographer 

ordertranscript@gmail.com 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:18-cv-00347-CAB-MDD   Document 373-5   Filed 02/09/22   PageID.34583   Page 2 of 14

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


     2

APPEARANCES:

For the Plaintiff:

     Wilson Sonsini Goodrich and Rosati
     Erik J. Carlson
     633 West Fifth Street, Suite 1550
     Los Angeles, CA 90071

     Wilson Sonsini Goodrich and Rosati     
     Natalie Jordana Morgan.
     12235 El Camino Real, Suite 200
     San Diego, CA 29130.

     Wilson Sonsini Goodrich and Rosati
     Morris Fodeman
     1301 Avenue of the Americas, 40th Floor
     Newy York, NY 10019.

For The Defendants:

     Winston & Strawn LLP
     Nimalka M. Wickramasekera
     333 S. Grand Avenue
     Los Angeles, California 90071

     Winston & Strawn LLP
     Brian J. Nisbet.
     Saranya Raghaven.
     George C. Lombardi (telephonic appearance)
     35 West Wacker Drive
     Chicago, Illinois 60601
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to happen.  And you can make objections as they examine their

witnesses on direct about what they knew and didn't know and

what they did and hopefully everyone can kind of keep this

corralled into the right kind of questions.  

But we need to move on.  All right.  I don't even

understand number four, irrelevant and unproven allegations of

misconduct.

ATTORNEY FODEMAN:  I think that's the one I think I

screwed us up on, Judge, if I may?  That was the one I jumped

in on Mr. Nisbet and I said I think we're copasetic -- 

THE COURT:  Where you saying that they can't ask Dr.

Youssef how much he gets paid?  Sure they can.

ATTORNEY FODEMAN:  That's number 4.

THE COURT:  Yes.

ATTORNEY FODEMAN:  And we're all good there, I think.

THE COURT:  So that one is moot.

ATTORNEY FODEMAN:  We never did number three.

THE COURT:  No.

ATTORNEY MORGAN:  And number three, I think, is

narrowed somewhat as well by the papers.  Like Your Honor

mentioned, they agree they're not going to bring up other

litigation between the parties, so that's good.

Where there still seems to be a dispute though is they

elicited at depositions, and we provided the testimony so this

is not nebulous.  We provided the deposition testimony that we
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are worried they're going to try to bring out at trial where

they're asserting that NuVasive had a general animosity towards

Alphatec and that's the reason that they sued.  

And we have a number of cases that we've provided to

Your Honor that why a patentee sues for infringement is just

not relevant at all, period.  And the case that they cited in

response isn't a patent case, just not applicable.  So we just

think that this sort of sideshow should not be admissible at

all, and we just want to keep it out because once they've rung

that bell, its hard to unring it.

THE COURT:  There's a line certainly with regard to

infringement, it's a strict liability statute whether you knew

or didn't know if you're infringing, you're infringing.  So

your motivations and bias are irrelevant.  However, you can

cross that line when it comes to your allegations of

willfulness, and I think that if there's bias with regard to

how it's postured that their behavior was willful because these

people used to work for NuVasive and that's going to imply some

kind of intentional theft, I think they're entitled to defend

on that.

ATTORNEY MORGAN:  But, Your Honor, willfulness only

looks at their subjective belief.  That's what the question is.

THE COURT:  I'm saying if you open the door --

ATTORNEY MORGAN:  Understood.

THE COURT:  -- and I hear comments, argument, or
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