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L. INTRODUCTION

On the evening of December 6, 2019, NuVasive filed a strategically-timed, bad-
faith motion to disqualify Alphatec’s counsel, deprive Alphatec witnesses from the right
to counsel, and order Alphatec to turn over its privileged communications to the Court.
As Alphatec previously noted, NuVasive’s motion demonstrated a pattern of bad-faith
conduct in this case and a continued effort to harass Alphatec and drive up litigation
costs. (Doc. No. 225.) And as the Court found, NuVasive did not have one iota of

99 ¢¢

evidence to support its accusations, just “suspicious” “concerns” and “uncomfortable
feeling(s).” (Doc. No. 254-3 at 15.) Instead of acknowledging its bad-faith conduct,
NuVasive now asks this Court to arbitrarily cut Alphatec’s fees and costs by a full two-
thirds. In support, NuVasive argues the Court was wrong to say NuVasive moved to
disqualify Alphatec’s counsel, and blames Alphatec for doing all it needed to respond
to a surprise motion alleging serious ethical violations. (Doc. No. 266 at 7-13, 18-19.)
NuVasive’s response is equally without basis. First, NuVasive argues that Alphatec
spent too much time responding to NuVasive’s 300+ page motion because NuVasive
deliberately filed it ex parte to force Alphatec to have less than one week to respond.
Notably, NuVasive does not tell this Court how long it spent writing its motion—which
took one full month. Second, NuVasive argues that Alphatec’s counsel’s fees are not
market and criticizes the number of outside counsel who attended the hearing on behalf
of Alphatec (despite it being the same number that attended for NuVasive). Again,
NuVasive does not tell this Court its own outside counsel rates from a comparable firm.
NuVasive should not benefit from the damage caused by its baseless motion—by
substantially reducing Alphatec’s fees and costs, NuVasive will have achieved its
malicious purpose for bringing the motion in the first place. Accordingly, Alphatec
respectfully requests that the Court award Alphatec its actual costs and fees.
II. ARGUMENT

A.  Alphatec’s Hours Are Reasonable

NuVasive has two basic complaints regarding Alphatec’s hours. (Doc. No. 266
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at 7-13.) First, NuVasive claims Alphatec used too many lawyers to oppose
NuVasive’s motion. (Id. at 4-5, 7-13.) Second, NuVasive asserts Alphatec’s senior
lawyers did low-level tasks and duplicated work. (/d.) As such, NuVasive arbitrarily
argues a full two-thirds of the work Alphatec’s senior lawyers did was unreasonable
and cannot be recovered. NuVasive’s contentions are not supported by the law or facts,
and accepting them rewards NuVasive for filing its meritless motions.

1. Alphatec’s Team Was Appropriately Staffed

NuVasive’s argument rings hollow considering that NuVasive’s disqualification
motion was prepared and signed by five partners and five associates from two different
law firms, Wilson Sonsini Goodrich & Rosati and Hilgers Graben PLLC.! (Doc. No.
218.) And NuVasive inexplicably argues that it was unreasonable for Alphatec to have
three lawyers appear at the hearing on NuVasive’s motion (Doc. No. 266 at 8-10, 18),
when NuVasive itself had three partners from two law firms, one of which is based in
Lincoln, Nebraska, appear as well. (Doc. No. 254-3 at 3.) Indeed, two lead counsel—
Paul Tripodi and Mike Hilgers—argued for NuVasive. (/d.) NuVasive’s argument that
Alphatec’s team is unreasonably overstaffed lacks any credibility.

Further, as shown in Alphatec’s invoice, which NuVasive mischaracterizes to
avoid the consequences of its filing, six attorneys, not nine, and two paralegals, not
three, almost exclusively prepared Alphatec’s opposition. (Compare Doc. No. 254-4 at
8 with Doc. No. 266 at 8.) The team consisted of Alphatec’s lead counsel Ms.
Wickramasekera, one partner (Mr. Nisbet), and one of counsel (Mr. Dalke). Another
partner, whom NuVasive cites often to mislead the Court into believing that “four
partner-level attorneys” led Alphatec’s opposition, was briefly consulted, to the tune of
3.7 total hours, because she (and not the litigation team) specializes in the labor and
employment issues that NuVasive made central to its motion. (Doc. No. 266 at 8, 12,

15.) Alphatec also relied on one fourth-year associate, two first-year associates, and

"'NuVasive removed several names from its signature block on this opposition to make

it seem as though NuVasive is staffed leanly compared to Alphatec. (Compare Doc.
No_21R at 43 with Doc._No_ 266 at 22 ) Tt indisnutahlv is not
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