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1 San Diego, California; Tuesday, March 10, 2020; 8:45 a.m.
2 (Case called)

3 (Appearances stated)

4 THE COURT: All right. 1I've received your briefs

5 about the opening statement demonstratives and exhibits that
6 Mr. Hartstein is going to use. I'm going to wait on the depo
7 designations. I have to look at them in context, and I don't

38 think I need to do that before we start this morning.

9 MR. ANDRE: It's probably unlikely we get to those

10 today, but we can get to it in the afternoon to see how things
11 progress.

12 THE COURT: Regarding Finjan's PowerPoint, first of

13 all, I expect all of these are demonstrative, correct? None of

14 these are going to be admitted?

15 MR. ANDRE: That's correct.

16 THE COURT: I don't have any issue really with the
17 timeline and the explanation. I understand that Finjan has
18 some concerns that it shows a company that -- and we've had
19 this conversation before -- that evolved over time, and so

20 we're going back to when it was something else and then

21 ultimately became Finjan, Inc. But it's a timeline that shows
22 when the patents issued. I'm okay with that.

23 I'm a little more concerned about the product and the
24 awards because I'm not quite sure in terms of relevance in the

25 case, which is what ESET raised is this -- I mean, when was
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1 this product sold? Does it actually practice the patents?

2 What is its relevance? Why pick that one out of however many?
3 Do the awards have anything to do with these patents?

4 MR. ANDRE: Your Honor, I'd like to have Ms. Cristina

5 Martinez argue this, if you don't mind.

6 THE COURT: That's fine.

7 Good morning.

8 MS. MARTINEZ: Good morning, your Honor. So these

9 slides are really just a demonstrative of what the product

10 looked like at the time. We're not planning on introducing any

11 evidence attempting to map the product to any of the patents in

12 this case. 1It's really to provide a background about the

13 company and say Finjan did, in fact, have products as of a

14 certain time frame.

15 And then with respect to the awards, Jjust to say that
16 Finjan was recognized in the industry and did receive awards as
17 a company. We attached some of ESET's opening slides to show
18 that they are really planning on attacking Finjan as not a real
19 company, not a successful company, and so this is really

20 important for us to be able to say yes, we did, in fact, have a

21 product, and to kind of rebut those attacks on Finjan as an
22 operating entity.

23 So just demonstrating -- this really is a

24 demonstrative to just show what the product looked like and,

25 again, to just mention some industry recognition. It will not
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1 be going into detail in terms of either the exhibits or the

2 demonstrative. It's really to just sort of say what the

3 industry was saying about Finjan at the time.

4 THE COURT: Thank you.

5 MR. PENNER: Good morning. As we discussed earlier in
6 the motions in limine conference, the use of the -- the use of
7 the appliances or Finjan's products are basically to provide

8 the jury with an understanding that they practice these patents
9 as well as won awards for them. And, as Your Honor noted,

10 during that time, there is simply no evidence in the record, or
11 witnesses, that can tie any of the products or the awards to

12 any of the patents at issue. And so, it's going to be leaving
13 the jury with the impression that these products practiced the
14 five patents that they're going to wind up discussing this

15 entire time. Otherwise, there's really no reason to introduce
16 them at this point.

17 Also, Your Honor, this image of the actual appliance,
18 they have used this image in other slides as well. And so, for
19 example, there's a slide deck that we'll probably be discussing
20 this tomorrow that uses the same image, and they actually put
21 it on a slide that shows the patent numbers. And so, they're
22 trying to create the impression by showing this to the jury
23 today, and then later on, showing the same images with the
24 patent numbers that these products are practicing those

25 patents. And that's the impression that we discussed at the

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




