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1| L INTRODUCTION
2 Wi-LAN radically changed its infringement theory after the close of fact
3 | discovery and after representing that its LTE standard-based infringement
4 | contentions served in August 2017 were “final” and did not require amendment.
5 | Despite its assurances, Wi-LAN did an about-face in its expert reports, asserting a
6 | fundamentally different product-based infringement theory. Wi-LAN’s final
7 | infringement contentions cited no source code and no Apple technical documents.
8 | Yet Wi-LAN’s expert reports cite to hundreds of Apple technical documents and
9 | source code files for the first time. And in their depositions, Wi-LAN’s experts,
10 | Vijay Madisetti and Trevor Smedley, distanced themselves from any reliance on the
11 | LTE standard, confirming Wi-LAN’s improper about-face in its theory.
12 This situation satisfies the factors for a motion to strike in this District. The
13 | law prohibits Wi-LAN’s “shifting sands” approach to its infringement theories—
14 | rather, a patentee is limited to the infringement theories disclosed in its
15 | infringement contentions. If Wi-LAN wanted to pursue a product-based
16 | infringement theory, it was required to disclose that theory and cite to Apple’s
17 | documents and source code in its contentions. Wi-LAN did nothing of the sort.
18 | Rather, it insisted its LTE standard-based infringement contentions were final, then
19 | surprised Apple with a new product-based theory in its expert reports.
20 Apple therefore seeks an order: (1) limiting Wi-LAN to the LTE standard-
21 || based infringement theory disclosed in its final infringement contentions;
22 | (2) striking Dr. Madisetti’s citations to Apple’s internal technical documents and
23 | source code in support of his new product-based infringement theory; (3) striking
24 | Dr. Madisetti’s reliance on Dr. Smedley’s “source code” expert report; (4) striking
25 | portions of Dr. Madisetti’s untimely “supplemental” expert report; and (5) striking
26 | Dr. Madisetti’s new infringement theory concerning the claim term “node,” which
27 | Wi-LAN did not disclose in its contentions at all. Wi-LAN should proceed to trial
28 [ with the LTE standard-based infringement theory it espoused in its final
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