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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

DONALD K. SHRUHAN, JR. an individual, 

Plaintiff, 

v. 

APPLE INC., a Delaware corporation, and 
DOES 1-10, 

Defendants. 

Case No. 5:22-cv-5498-EJD 

NOTICE OF MOTION AND MOTION 
TO DISMISS PLAINTIFF’S FIRST 
AMENDED COMPLAINT AND/OR 
STRIKE, OR IN THE ALTERNATIVE, 
FOR A MORE DEFINITE 
STATEMENT, BY DEFENDANT 
APPLE INC.; MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
SUPPORT THEREOF 

Date: April 6, 2023 
Time: 9:00 a.m. 
Dept.: 4 
Judge: Hon. Edward J. Davila 

 

Case 5:22-cv-05498-EJD   Document 19   Filed 11/30/22   Page 1 of 20

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS 
 

Page  
 

i 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
  

I. INTRODUCTION .............................................................................................................. 1 

II. PROCEDURAL HISTORY ................................................................................................ 2 

III. RELEVANT FACTUAL ALLEGATIONS ....................................................................... 3 

IV. MOTION TO DISMISS ...................................................................................................... 3 

A. Legal Standard ........................................................................................................ 3  

B. Argument ................................................................................................................ 4 

1. Shruhan’s Fifth Cause of Action for Breach of Contract Must Be 
Dismissed Because it Fails to Allege the Relevant Terms of the 
“Contracts” .................................................................................................. 5 

2. Shruhan’s Fifth Cause of Action for Breach of Contract Must Be 
Dismissed Because It Fails to State a Claim ............................................... 6 

V. MOTION TO STRIKE ..................................................................................................... 10  

A. Legal Standard ...................................................................................................... 10  

B. Argument .............................................................................................................. 11 

1. Paragraphs 1-8 are Immaterial, Irrelevant, and Prejudicial....................... 11 

2. The Court Should Strike Shruhan’s Vague/Conclusory Language .......... 12 

3. The Court Should Strike Shruhan’s Request for Punitive Damages ........ 13 

VI. MOTION FOR MORE DEFINITE STATEMENT .......................................................... 14 

A. Legal Standard ...................................................................................................... 14  

B. Argument .............................................................................................................. 14 

VII. CONCLUSION ................................................................................................................. 15  

Case 5:22-cv-05498-EJD   Document 19   Filed 11/30/22   Page 2 of 20

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 
ii 

MOTION TO DISMISS AND/OR STRIKE, OR, IN 

THE ALTERNATIVE, FOR A MORE DEFINITE 

STATEMENT [5:22-CV-5498-EJD] 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
  

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Anderson v. Dist. Bd. of Trs. of Cent. Fla. Cmty. Coll., 
77 F.3d 364 (11th Cir. 1996) ................................................................................................... 14 

Appling v. Wachovia Mortg., FSB, 
745 F. Supp. 2d 961 (N.D. Cal. 2010) ............................................................................ 7, 9, 10 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) .................................................................................................................. 4 

Balisteri v. Pacifica Police Dept, 
901 F.2d 696 (9th Cir. 1988) ..................................................................................................... 4 

Barajas v. Carriage Servs., Inc., 
No. 19-CV-02035-EMC, 2020 WL 1189854 (N.D. Cal. 2020) ............................................. 11 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544 (2007) ............................................................................................................ 4, 13 

Biggins v. Wells Fargo & Co., 
266 F.R.D. 399 (N.D. Cal. 2009) ............................................................................................ 11 

Cam v. Jeffer, Mangels, Betler & Marmaro, 
35 Cal.App.4th 620,630 (1995)............................................................................................. 8, 9 

Caraccioli v. Facebook, Inc. 
167 F. Supp. 3d 1056 (N.D. Cal. 2016) ................................................................................ 7, 9 

Croshal v. Aurora Bank, F.S.B., 
2014 WL 2796529 (N.D. Cal. 2014)......................................................................................... 8 

Fantasy, Inc. v. Fogerty, 
984 F.2d 1524 (9th Cir. 1993) ..................................................................................... 10, 11, 12 

Frances T. v. Village Green Owners Assn. 
(1986) 42 Cal.3d 490 ................................................................................................................ 7 

Garibaldi v. Bank of America Corp., 
2014 WL 172284 (N.D. Cal. 2014)....................................................................................... 5, 6 

Jones v. AIG Risk Mgmt., 
726 F. Supp. 2d 1049 (N.D. Cal. 2010) .................................................................................... 4 

McAfee v. Francis, 
2011 WL 3293759 (N.D. Cal. 2011)..................................................................................... 5, 6 

Case 5:22-cv-05498-EJD   Document 19   Filed 11/30/22   Page 3 of 20

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 
- iii - 

MOTION TO DISMISS AND/OR STRIKE, 
OR, IN THE ALTERNATIVE, FOR A MORE 

DEFINITE STATEMENT [5:22-CV-5498-EJD] 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
  

McCamey v. Hewlett Packard Co., 
2011 WL 4056158 (E.D. Cal. 2011) ....................................................................................... 11 

Miller v. Uni-Pixel Inc., 
2017 WL 3007082 (N.D. Cal. 2017)....................................................................................... 11 

Murphy v. Hartford Accident & Indemnity Co. 
177 Cal. App. 2d 539 (1960) ..................................................................................................... 7 

NetApp, Inc. v. Nimble Storage, Inc., 
2015 WL 400251 (N.D. Cal. 2015)......................................................................................... 12 

Papasan v. Allain, 
478 U.S. 265 (1986) .................................................................................................................. 4 

Parrino v. FHP, Inc., 
146 F.3d 699 (9th Cir.1998) ...................................................................................................... 5 

Patel v. U.S. Bank, N.A. 
2013 WL 3770836 (N.D. Cal. 2013)......................................................................................... 6 

Rubinstein v. SAP AG, 
2012 WL 726269 (N.D. Cal. 2012)....................................................................................... 8, 9 

Scott v. Phoenix Schools, Inc., 
175 Cal. App. 4th 702 (2009).................................................................................................. 13 

Shroyer v. New Cingular Wireless Servs., Inc., 
622 F.3d 1035 (9th Cir. 2010) ................................................................................................... 4 

Swartz v. KPMG LLP, 
476 F.3d 756 (9th Cir. 2007) ..................................................................................................... 5 

Tomlinson v. Qualcomm, Inc., 
97 Cal.App.4th 934 (2002)........................................................................................................ 8 

Warth v. Seldin, 
422 U.S. 490 (1975) ................................................................................................................ 14 

Statutes 

Cal. Civil Code §3294(b) .............................................................................................................. 13 

California Business and Professions Code section 17200 et seq. ................................................... 3 

California Labor Code (5) ............................................................................................................... 3 

Civil Code §§ 43 and 52 ............................................................................................................... 12 

Labor Code §§ 1102.5, 6310, 6404 ............................................................................................... 12 

Case 5:22-cv-05498-EJD   Document 19   Filed 11/30/22   Page 4 of 20

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 
- iv - 

MOTION TO DISMISS AND/OR STRIKE, 
OR, IN THE ALTERNATIVE, FOR A MORE 

DEFINITE STATEMENT [5:22-CV-5498-EJD] 
  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
  

Other Authorities 

Fed. R. Civ. Proc. 12(f) ................................................................................................................. 10 

Fed. R. Civ. Proc. 12(e) ...................................................................................................... 1, 13, 14 

Fed. R. Civ. Proc. 12(b)(6) .................................................................................................. 1, 3, 4, 5 

Fed. R. Civ. Proc. 12(f) ............................................................................................................. 1, 11 

Fed. R. Civ. Proc. 15 ..................................................................................................................... 13 

 
 
 

Case 5:22-cv-05498-EJD   Document 19   Filed 11/30/22   Page 5 of 20

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


