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Plaintiff Applied Materials, Inc. (“Applied”) and Defendant Demaray LLC (“Demaray”)
(collectively, “the Parties”) submit this Updated Joint CMC Statement pursuant to the Court’s
May 5, 2022 Notice Setting Further Case Management Conference. Dkt. No. 150. The Parties
further incorporate by reference their prior Case Management Statements submitted on December
22, 2021, Dkt. No. 106, November 4, 2021, Dkt. No. 82, October 6, 2021, Dkt. No. 69, and
January 14, 2021, Dkt. No. 27, and, where appropriate for brevity, note below where their
positions have not changed.

A. Applied’s Preliminary State ment

As with the last joint CMC statement, Applied objects to Demaray’s lengthy rehash of
arguments in pending motions and repeated misrepresentations of Applied’s production. Noting
this Court’s standing order on Case Management Statements that “except in unusually complex
cases, [the statement] should not exceed ten pages,” Applied urged Demaray to reduce its lengthy
arguments, including its 4 page-long discussion regarding discovery (Section 8) below. Rather
than provide a “brief report on... any identified discovery disputes” as called for by the standing
order, Demaray lengthened its submission to 5 pages. Demaray’s lengthy submissions (10 pages
aggregating its positions in the “Disputed” Sections) appear designed to bury the critical issue
requiring further case management: the scheduling of a Markman hearing as claim construction
briefing completed six weeks ago. Applied proposes the Markman hearing be setin August 2022
or at the Court’s earliest convenience.

B. Demaray’s Position

In accordance with the Civil Local Rules and the Court’s Standing Orders, which require a
description of “any identified discovery disputes” as well as “the scope of any anticipated
discovery,” Demaray has endeavored herein to outline for the Court the issues between the Parties
relating to discovery and other matters that may impact the case schedule and the application of
disclosure sequencing and timelines in the Patent Local Rules. While Applied offers conjecture
as to Demaray’s motives, Demaray respectfully submits that the Court should fully consider the
issues identified herein, including opportunities to minimize burdens and inefficiencies on the

Court, the parties, and various third parties.
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1 This case involves interplay with two earlier-filed pending cases in Texas, four co-

2 || pending Applied IPRs, and unresolved issues relating to potential affirmative infringement

3 || counterclaims and responsive invalidity affirmative defenses and potential declaratory judgment
4 || claims—it is therefore a particularly complex case as contemplated by the Court’s standing order
5 || on Case Management Statements. The parties both recognize the complexity of this action

6 || having submitted four prior Joint CMC Statements (November 4, 2021, Dkt. No. 82, October 6,
7 || 2021, Dkt. No. 69, January 14, 2021, Dkt. No. 27, and December 22, 2021, Dkt. 106) that were of
8 || similar length or longer. Applied tries to down-play the complexity of this case (and the

9 || substantial discovery that this case will require), but the simple factis that Applied has sought a
10 || declaration that all of its reactor configurations sold to its customers (including ones not at
11 || issue in the parallel litigations) do not infringe the Demaray patents, while, after almost seven
12 || months, its production in this case comprises just over forty generic bill of materials for its pre-
13 || configured reactor offerings. It should not be surprising to Applied that there are substantial

14 || discovery issues to bring to the Court’s attention.

15 1. Jurisdiction and Service (Joint)

16 See Dkt. No. 69.

17 2. Updated Facts Since The Last Case Manage ment State ment (Joint)

18 On December 29, 2021, the Court issued an order referring certain motions (Dkt. Nos. 92

19 || and 108) relating to Demaray’s request for further case management to Magistrate Judge Cousins.
20 || Dkt. No. 110. Magistrate Cousins held a hearing on January 12, 2022 and ordered the parties to
21 || submit updated competing case schedules and confer regarding referral of the Markman to the

22 || Magistrate. Dkt. No. 113. The parties submitted their then-proposed schedules and response on
23 || January 14, 2022. Dkt. No. 116. The Court has not yet issued a case schedule.

24 On January 20, 2022, the parties submitted a joint discovery letter to Magistrate Cousins
25 || regarding Demaray’s request for targeted discovery on Applied’s products. Dkt. No. 118.

26 On January 24, 2022, the parties submitted a joint discovery letter to Magistrate Cousins
27 || regarding the deposition of Demaray’s principal, Dr. Ernest Demaray. Dkt. No. 120.

28 On January 26, 2022, the parties filed a joint motion for entry of protective order, subject
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to one disputed provision. Dkt. No. 123. The parties submitted the disputed provision in a joint
discovery letter to Magistrate Cousins the next day. Dkt. No. 125.

On February 1, 2022, the parties filed their Joint Claim Construction and Pre-Hearing
Statement. Dkt. No. 126.

On February 7, 2022, Demaray submitted a letter brief to Magistrate Judge Cousins to
amend its answer to add infringement claims. Dkt. No. 127. Applied filed a responsive letter the
next day. Dkt. No. 128. On March 2, 2022, Applied filed a motion to strike Demaray’s letter
brief to amend its answer to add infringement claims, Dkt. No. 130, and a motion to shorten to
time for an earlier hearing or determination on the papers. Dkt. No. 131.

On March 9, 2022, Demaray filed a motion with this Court to amend its answer to add
infringement claims. Dkt. No. 133. On March 10, 2022, Demaray filed a notice of withdrawal of
its February 7, 2022 letter brief. Dkt. No. 134. On March 12, 2022, Demaray filed a motion to
shorten time for an earlier hearing on its motion to amend. Dkt. No. 136. The same day,
Demaray submitted a letter brief to Magistrate Judge Cousins requesting the Court hold in
abeyance the Patent Local Rule deadlines pending resolution of its Motion to Amend or to adopt
a proposed schedule setting forth deadlines that account for Demaray’s affirmative infringement
claims as set forth in Dkt. No. 116. Dkt. No. 135. Applied submitted a responsive letter to
Magistrate Judge Cousins on March 22, 2022. Dkt. No. 139.

On March 18, 2022, Applied filed its Opening Claim Construction Brief. Dkt. No. 138.
On March 23, 2022, Demaray filed a motion to enlarge time to respond to Applied’s opening
claim construction brief, which Demaray states was to accommodate Patent Local Rule
disclosures regarding its proposed affirmative mnfringement claims. Dkt. No. 140. The same day,
Applied filed its response to Demaray’s motion to amend its answer to add infringement claims.
Dkt. No. 142. On March 28, 2022, Applied responded to Demaray’s motion to enlarge time,
which Applied states was filed to indefinitely delay claim construction briefing to the prejudice of
Applied. Dkt. No. 143. On March 30, 2022, Demaray filed its reply brief to its motion to amend
its answer. Dkt. No. 144. On April 1, 2022, Demaray filed its Responsive Claim Construction
Brief. Dkt. No. 145. On April 8, 2022, Applied filed its Reply Claim Construction Brief. Dkt.
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No. 147. On April 15, 2022, Demaray filed its Sur-Reply Claim Construction Brief. Dkt. No.
148.1 No Markman date has been set.

On May 4, 2022, the Court issued an order granting Demaray’s motion to shorten time for

its motion to amend its answer, setting a hearing for August 11, 2022. Dkt. No. 149.
3. Legal Issues (Disputed)
A. Applied’s Position

This case raises the following legal issues: (1) the construction of six disputed claim terms
in the Demaray Patents; (2) whether Applied or its products infringe the Demaray Patents; and (3)
whether Applied has a license to the Demaray Patents.

Nearly six months after Demaray filed its answer, but chose not assert counterclaims of
infringement, and twenty months after accusing the very same Applied products in its customer
suits, Demaray filed an opposed motion to amend its answer to assert infringement claims to try
and stop claim construction from moving forward, as evidenced by multiple filings thereafter
(Dkt. Nos. 135 and 140) and Demaray’s proposal on the case schedule below. If Demaray’s
motion to amend is granted (it should not be), the case will involve additional legal issues,
including at least damages sought by Demaray for Applied’s alleged infringement.

Demaray’s continued misrepresentations below that Applied has not provided the details
of its reactor configurations is belied by the fact that Demaray’s final infringement contentions in
the customer suits (which accuse the same Applied reactors at issue in this case) are due in less
than three weeks. If Demaray genuinely believed Applied was withholding relevant discovery,
Demaray would have long ago moved to enforce the subpoenas it served on Applied out of those
customer suits. Demaray has not. Demaray’s complaints are nothing more than its vehicle to
continue to seek delay in this case. Notably, last month the Texas Court held a discovery hearing
on Demaray’s motion to compel (1) production of documents sufficient for Demaray to evaluate
the presence of any filter circuitry in certain components of certain Applied reactors; (2)

mspection of those reactors and certain components thereof; and (3) for an adverse inference that

! The parties previously proposed (Dkt. No. 116 n.5) and later stipulated to equal briefing for
claim_construction. Dkt. No. 146.
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