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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

FINJAN, LLC, a Delaware Limited Liability

Company,
Plaintiff,

V.

SONICWALL INC., a Delaware Corporation,

Defendant.

SAN JOSE DIVISION

Case No.: 5:17-cv-04467-BLF-VKD

DEFENDANT SONICWALL INC.’S
MOTION TO EXCLUDE THE
TESTIMONY OF FINJAN’S EXPERTS
DR. MCDUFF, DR. STRIEGEL, DR.
COLE, DR. MITZENMACHER, AND DR.
MEDVIDOVIC

Date: February 18, 2021

Time: 9:00 AM

Courtroom: 3, 5" Floor

Judge: Hon. Beth Labson Freeman

REDACTED

NECEAINANT SONTOWAT T I °a MATion T Evor rme Toe Toerivannv ne Nine MoDrnee. Qrtorecer (Cnr o

DOCKET

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

II.

I1I.

IV.

Case 5:17-cv-04467-BLF Document 346-4 Filed 01/21/21 Page 2 of 31

TABLE OF CONTENTS

Page
Legal Standard ..........coceeeoiieiiieiiee e ettt et eenbeenee s 1
The Opinions of Finjan’s Damages Expert, Dr. McDuff, Are Methodologically
FIAWEA. ...ttt sttt 1

A. Dr. McDuff’s Overarching Failure to Discount for the Time Value of Money ..... 2

B. Each of Dr. McDuff’s Individual Methodologies Is Methodologically Flawed..... 4

1. Dr. McDuff’s Method No. 1 is Methodologically Flawed ......................... 4

2. Dr. McDuff’s Method No. 2 is Methodologically Flawed ......................... 7

3. Dr. McDuff’s Method No. 3 Is Methodologically Flawed......................... 8
Dr. Striegel’s “Technical Apportionment” Opinions Are Flawed and Render Dr.
McDuff’s Apportioned Royalty Bases Unreliable...........cccoeiieiiiniiiiiiniiciiecieeee 11
A. Overview of Dr. Striegel’s ANalySiS......cccccuereiieriieriiienieeieeieeeeeee e 11
B. Legal Standard ...........ooceeiiieiieiie et 13
C. Dr. Striegel Admits He Did Not Attempt To Identify the Incremental Value

That the Patented Invention Adds to the Accused Products........c.cccevveveeniennnes 14
D. Dr. Striegel’s Determination of When “Overlap” Exists is Completely

Arbitrary and Fails to Undertake the Necessary Further Apportionment............. 17

1. Dr. Striegel’s Identification of “Top-Level Functions” Is Flawed ........... 17

2. Dr. Striegel’s Identification of “Top-Level Functions” Ignores Non-

Accused Functionality ..........cccoeoeeriieiiiiniieiieeciceee e 19

3. Dr. Striegel Identified “Overlap” If the Patent Provided Merely More
Than a “Miniscule” Benefit to a “Top-Level Function” And Failed To

Undertake the Necessary Further Apportionment ...........ccccceeevveeiieneenne. 20
Drs. Cole, Mitzenmacher, Medvidovic, and Striegel’s “Opinions” Regarding the
Historical Relationship Between Finjan and SonicWall..........c.ccocoviiiiniininiinincnene, 22
A. Factual Background ............cocieiiiiiiiiiiieiceeee e 23
B. Expert Testimony on the Finjan-SonicWall Relations is Improper...................... 23

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 5:17-cv-04467-BLF Document 346-4 Filed 01/21/21 Page 3 of 31

TABLE OF AUTHORITIES

Federal Cases

Arista Networks, Inc. v. Cisco Systems, Inc., No. 16-cv-00923-BLF, 2018 U.S. Dist.

LEXIS 228820 (N.D. Cal. June 15, 2018) ...ccueeciieieieeieeiiesieeie ettt 24
Aro Mfg. Co. v. Convertible Top Replacement Co., 365 U.S. 336 (1961) ....ccceevvvevieeiieiieeieennns 5
Commonwealth Sci. & Indus. Research Organisation v. Cisco Sys., Inc., 809 F.3d

1295 (Fed. Cir. 2015) cuuiiiiieiieeieeeie ettt ettt ettt e te e s esbeessbeebeesaaeessaessseenseens Passim
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).....cccoeevcriieecerecnnnns 1,14, 17
Deepsouth Packing Co. v. Laitram Corp., 406 U.S. 518 (1972) .ccccuviieiieeeiieeieeeeeeeee e 5
Ericsson, Inc. v. D-Link Sys., Inc., 773 F.3d 1201 (Fed. Cir. 2014) .....cccooiiiiiiiiiiieieeeeeeee, 13
Exmark Mfg. Co. v. Briggs & Stratton Power Products Grp., Inc., 879 F.3d 1332

(Fed. Car. 2018) ittt ettt ettt ettt s e e b e et e s se e seesaeeseeseenseeseenseensessaenseensenns 22
Finjan, Inc. v. Blue Coat Sys., 879 F.3d 1299 (Fed. Cir. 2018)......ccccveviieiieiiieiieiieeieeiens Passim
Garretson v. Clark, 111 U.S. 120 (1884) ...oeuiiiiieie ettt 14
General Elec. C. v. Joiner, 522 U.S. 136 (1997) ..cccuuiieiieeeeeeee ettt 17
GPNE Corp. v. Apple, Inc., 2014 WL 1494247 (N.D. Cal. Ap. 16, 2014)...ccccoceriiviniiniienene 17
Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301 (Fed. Cir. 2009) .......ccccovveevirerienireieeeieeieens 3
Mag Aero. Indus. v. B/E Aero., Inc., 816 F.3d 1374 (Fed. Cir. 2016) ......cccevveieviiiiiiieiieeee, 19
PharmaStem Therapeutics, Inc. v. ViaCell, Inc., 491 F.3d 1342 (Fed. Cir. 2007)......cccceevveuennee. 13
Prime Media Group, LLC. v. Acer Am. Corp., No. 12-cv-05020-BLF, 2015 U.S. Dist.

LEXIS 7515 (N.D. Cal. Jan. 22, 2015) ....cciiiieiiiieieeieeeeeete ettt 24
Regents of the Univ. of Minn. v. AGA Med. Corp., 717 F.3d 929 (Fed. Cir. 2013).....c.ccccceueneene. 19
VirnetX, Inc. v. Cisco Sys., Inc., 767 F.3d 1308 (Fed. Cir. 2014).......cccccvvervrimrieeiieiieeieennens 14, 20

Federal Statutes

R O T G i U - USSR 5
Rules
FRE TO2 oottt ettt e e e e e e e et e e e e e e e e et e et eaeeseeeeeeeaaaaseseeeeeaaaanaeesseeeenanes 1

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 5:17-cv-04467-BLF Document 346-4 Filed 01/21/21 Page 4 of 31

1 || FRE TO2(R) vvvvveeeeee oo eeeeeeeeeeeseeeeeseseessseesessesseseesesssesssessesseesssssseesssssseesesssessseesesseeseseeeen

Z {1 FRE 702(D). ettt n e eeeen

A

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 5:17-cv-04467-BLF Document 346-4 Filed 01/21/21 Page 5 of 31

1 NOTICE OF MOTION
2 PLEASE TAKE NOTICE that on February 18, 2021 at 9:00 a.m., or on another date
3 || determined by the Court, in Courtroom 3, 5th Floor, in the United States District Court for the Northern|
4 || District of California, San Jose Courthouse, located at 280 S. 1st St, San Jose, CA 95113, Defendant
5| SonicWall Inc. (“SonicWall”’) will and does move for an order granting this Motion to Exclude the
6 || Testimony of Plaintiff Finjan, LLC’s (“Finjan”) Experts Dr. McDuff, Dr. Striegel, Dr. Cole, Dr.
7 || Mitzenmacher, and Dr. Medvidovic.

8 For the reasons explained below, this Court should exclude the expert opinions and testimony

9 || of Dr. McDuff, Dr. Striegel, Dr. Cole, Dr. Mitzenmacher, and Dr. Medvidovic for failure to meet the|
10 || admissibility requirements of Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993) and Fed. R
11 || Evid. 702.
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