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FINJAN, INC.

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

FINJAN, INC., a Delaware Corporation,
Plaintiff,
V.

BLUE COAT SYSTEMS, LLC, a Delaware
Corporation,

Defendant.
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NOTICE OF MOTION AND MOTION

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

NOTICE IS HEREBY GIVEN that as soon as the matter may be heard by the Court, Finjan,
Inc. (“Finjan”) will and hereby does move the Court for an order granting judgment as a matter of law.
This Motion is based on this Notice of Motion, the Memorandum of Points and Authorities, the trial
record, the pleadings and papers on file, and any evidence and argument presented to the Court.

RELIEF REQUESTED

Pursuant to the Federal Rule of Civil Procedure 50(a), Finjan moves for judgment as a matter
of law (“JMOL”) that Blue Coat Systems LLC (“Blue Coat”) filed to present “a legally sufficient
evidentiary basis” for the following claims: (1) Blue Coat’s claim of government sales to support its
affirmative defense under 28 U.S.C. § 1498; (2) Blue Coat’s claims of that Blue Coat’s Accused
Products® do not infringe the Asserted Claims of the Asserted Patents;? (3) Blue Coat’s claim Blue
Coat’s infringement of the Asserted Patents was not willful; (4) Blue Coat’s claim that Finjan is not
entitled to damages; and (5) Blue Coat’s claim that has a defense to damages based on the Finjan, Inc.
v. Blue Coat Systems, Inc., No. 13-cv-03999-BLF (N.D. Cal.) (“Blue Coat 1”) verdict.

l. LEGAL STANDARD

A court may grant judgment as a matter of law when “a party has been fully heard on an issue
during a jury trial and the court finds that a reasonable jury would not have a legally sufficient
evidentiary basis to find for the party on that issue . . ..” Fed. R. Civ. P. 50(a)(1); Nichols v. City of
San Jose, No. 14-cv-03383-BLF, 2017 WL 3007072, at *1 (N.D. Cal. July 14, 2017) (a court may

grant JMOL “if no reasonable juror could find in the non-moving party's favor”) (citation omitted).

! The Accused Products are: (1) GIN (U.S. Patent No. 6,154,844 (the “ ‘844 Patent”), Claim 15; U.S.
Patent No. 8,677,494 (the “ ‘494 Patent”), Claim 10; and U.S. Patent No. 9,189,621 (the “ ‘621
Patent”), Claims 1 and 10); (2) Advanced Secure Gateway (“ASG”) with Malware Analysis Appliance
(“MAA”) (U.S. Patent No. 6,965,968 (the “ ‘968 Patent”), Claim 1; U.S. Patent No. 7,418,731 (the

“ “731 Patent”), Claim 1); and (3) Web Security Service (“WSS”) with GIN (U.S. Patent No.
8,225,408 (the “ “408 Patent™), Claim 22).

2 The “Asserted Patents” and “Asserted Claims” are Claim 15 of the ‘844 Patent, Claim 10 of the ‘494
Patent, Claims 1 and 10 of the ‘621 Patent, Claim 1 of the ‘968 Patent”, Claim 1 of the ‘731 Patent,

and Claim 22 of the ‘408 Patent.
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1. FINJAN IS ENTITLED TO JMOL THAT BLUE COAT FAILED TO PRESENT
EVIDENCE OF GOVERNMENT SALES

Blue Coat failed to present “a legally sufficient evidentiary basis” at trial to support an
affirmative defense under 28 U.S.C. § 1498 (“Section 1498”). Fed. R. Civ. P. 50(a). The Section 1498
affirmative defense requires proof of two elements: (1) that the use or manufacture of the infringing
product was for the Government and (2) that the use of the infringing product was with the
authorization or consent of the Government that is express or implied. Sevenson Envtl. Servs., Inc. v.
Shaw Envtl., Inc., 477 F.3d 1361, 1365-67 (Fed. Cir. 2007). Government sales, standing alone, do not
establish a defense under Section 1498. Erie Eng’d Prods., Inc. v. Wayne Integrated Techs. Corp., No.
CV 03-3776, 2005 WL 6582921, at *3 (E.D.N.Y. July 29, 2005). Blue Coat failed to present evidence
to prove that the Government provided express or implied consent to use the infringing the Accused
Products.

First, Blue Coat failed to present substantial evidence of express consent which is typically
established by an explicit authorization or consent clause within a contract. Parker Beach Restoration,
Inc. v. U.S., 58 Fed. CI. 126, 132 (2003). Blue Coat offered no contracts or agreements with the U.S.
Government and its fact witnesses discussed products not at issue in this case (Trial Tr. at 1402:18-21),
referred to generalized meetings with and training provided to U.S. Government customers with no
indication that such trainings and meetings relates specifically to the Accused Products, (Trial Tr. at
1403:2-13), and testified that they did not know which products on the only two exhibits Blue Coat
presented JTX-3070 and DTX-2095 were relevant to this case. Trial Tr. at 1574:7-25; 1576:13-18.
Second, Blue Coat also failed to provide evidence of any implied authorization or consent by the
Government. Blue Coat failed to present any evidence at trial that the U.S. Government had any
knowledge of infringement or that the U.S. Government customers received and used any of the
infringing products that were first sold to the distributors—which is required to show implied consent.
Larsonv. U.S., 26 CI. Ct. 365, 370 (1992). Blue Coat’s witness testified that “a way” to verify that the
end-user is using the products is when the technical support team is contacted by an end-user, but did
not testify that this actually occurred with respect to any U.S. Government customers. Trial Tr. at

1575:4-14.

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




