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CASE NO. 4:18-cv-07229-YGR CROSS-MOTION FOR SUMMARY JUDGMENT AND 

OPP’N TO SUMMARY JUDGMENT MOTION

EDWARD G. POPLAWSKI (SBN 113590) 
epoplawski@wsgr.com 
OLIVIA M. KIM (SBN 228382) 
okim@wsgr.com 
TALIN GORDNIA (SBN 274213) 
tgordnia@wsgr.com 
STEPHANIE C. CHENG (SBN 319856)  
stephanie.cheng@wsgr.com 
WILSON SONSINI GOODRICH & ROSATI 
Professional Corporation 
633 West Fifth Street, Suite 1550 
Los Angeles, CA 90071 
Telephone: (323) 210-2900 
Facsimile: (866) 974-7329 

Attorneys for Defendant 
QUALYS INC.

RYAN R. SMITH (SBN 229323) 
rsmith@wsgr.com 
CHRISTOPHER D. MAYS (SBN 266510) 
cmays@wsgr.com 
WILSON SONSINI GOODRICH & ROSATI 
Professional Corporation 
650 Page Mill Road 
Palo Alto, CA 94304-1050 
Telephone: (650) 493-9300 
Facsimile:  (650) 493-6811 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION 

FINJAN LLC 

Plaintiff, 

v. 

QUALYS INC.,  

Defendant. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: 4:18-cv-07229-YGR (TSH) 

DEFENDANT QUALYS INC.’S 
NOTICE OF CROSS-MOTION AND 
CROSS-MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO 
PLAINTIFF FINJAN LLC’S MOTION 
FOR SUMMARY JUDGMENT  

Judge: Hon. Yvonne Gonzalez 
Rogers 

Date: July 6, 2021 
Time: 2:00 P.M. 
Location: Courtroom 1, 4th Floor1

1 Per the Court’s Notice regarding Civil Law and Motion Calendars and its Order at D.I. 48, 
hearings are via Zoom videoconference. 

Case 4:18-cv-07229-YGR   Document 195   Filed 05/10/21   Page 1 of 31

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CASE NO. 4:18-cv-07229-YGR CROSS-MOTION FOR SUMMARY JUDGMENT AND 

OPP’N TO SUMMARY JUDGMENT MOTION
i

TABLE OF CONTENTS 
PAGE 

I. INTRODUCTION ............................................................................................................... 1

II. PARTIAL SUMMARY JUDGMENT OF NONINFRINGEMENT .................................. 2

A. Factual Background ................................................................................................. 2

B. The Accused Qualys Scanner Products Do Not Infringe the ’408 Patent ............... 3

1. The Same Computer Does Not Perform Each Claimed Step ...................... 3

2. Qualys Does Not Indicate “potential exploits” ........................................... 6

a. The ’408 Patent Covers Behavioral Analysis, Not Signature-
Based Analysis ................................................................................ 7

b. Qualys’s Products Perform Only Signature-Based Analysis 
That Is Not Covered By the ’408 Patent. ........................................ 9

3. Qualys Does Not Perform “Dynamically Building” While
“Receiving The Incoming Stream” ........................................................... 10

C. Qualys Does Not Infringe the ’844 and ’494 Patents. ........................................... 13

III. PARTIAL SUMMARY JUDGMENT OF NO DAMAGES ............................................ 16

A. Required Notice of Infringement for Patent Damages .......................................... 16

B. Finjan Cannot Recover Damages Because It Failed to Provide Sufficient 
Notice Prior to Patent Expiration .......................................................................... 17

IV. OPPOSITION TO FINJAN’S MOTION FOR SUMMARY JUDGMENT ..................... 19

A. DSAVT is Admissible Prior Art. .......................................................................... 19

1. Qualys Will Show at Trial That DSAVT Is Authentic and 
Admissible. ................................................................................................ 19

2. Finjan Is Not Entitled to S.J. About Whether DSAVT Is Prior Art. ......... 21

B. Mounji and Thomson Are Admissible Prior Art ................................................... 23

1. Authenticity of Mounji and Thomson ....................................................... 23

2. Public Accessibility of Mounji .................................................................. 24

3. Public Accessibility of Thomson .............................................................. 25

V. CONCLUSION ................................................................................................................. 25

Case 4:18-cv-07229-YGR   Document 195   Filed 05/10/21   Page 2 of 31

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CASE NO. 4:18-cv-07229-YGR CROSS-MOTION FOR SUMMARY JUDGMENT AND 

OPP’N TO SUMMARY JUDGMENT MOTION
ii

TABLE OF AUTHORITIES 

PAGE(S) 
CASES 

Abbott Diabetes Care Inc. v. Roche Diagnostics Corp., C04- 02123MJJ, 2007 WL 
1239220 (N.D. Cal. Apr. 27, 2007) ..................................................................................... 4 

Amazon.com, Inc. v. Barnesandnoble.com, Inc., 239 F.3d 1343 (Fed. Cir. 2001) ....................... 10 

American Medical Sys., Inc. v. Medical Eng’g Corp., 6 F.3d 1523 (Fed. Cir. 1993) ................... 16 

Amsted Indus. Inc. v. Buckeye Steel Castings Co., 24 F.3d 178 (Fed. Cir. 1994) ......................... 16 

Arctic Cat Inc. v. Bombardier Rec. Prods., 876 F.3d 1350 (Fed. Cir. 2017) .......................... 16, 17 

Arista Networks, Inc. v. Cisco Sys., Inc., No. 16-CV-00923-BLF, 2017 WL 
6102804 (N.D. Cal. Oct. 10, 2017) ..................................................................................... 4 

Aylus Networks, Inc. v. Apple Inc., 856 F. 3d 1353 (Fed. Cir. 2017) .............................................. 9 

Bruckelmyer v. Ground Heaters, Inc., 445 F.3d 1374 (Fed. Cir. 2006)........................................ 21 

Chrimar Sys. v. Ruckus Wireless, Inc., No. 16-cv-00186-SI, 2020 U.S. Dist. LEXIS 
136656 (N.D. Cal. July 31, 2020) ............................................................................... 18, 19 

Erhart v. Bofi Holding, Inc., 445 F. Supp. 3d 831 (S.D. Cal. 2020) ....................................... 20, 24 

Finjan v. Eset, LLC, 17-cv-183-CAB-BGS, 2019 U.S. Dist. LEXIS 179296 (S.D. 
Cal. Oct. 16, 2019) ............................................................................................................ 18 

Finjan v. Juniper, 387 F. Supp. 3d 1004 (N.D. Cal. 2019) ..................................................... 17, 20 

Finjan, Inc. v. Blue Coat Systems, Inc., 879 F. 3d 1299 (Fed. Cir. 2019) .................................... 13 

Fresenius Medical Care Holdings, Inc. v. Baxter Int’l, Inc., No. C 03-1431 SBA, 
2006 WL 1330001 (N.D. Cal. May 15, 2006) ............................................................ 20, 24 

Funai Elec. Co. v. Daewoo Elecs. Corp., 616 F.3d 1357 (Fed. Cir. 2010) ............................. 17, 18 

Maxwell v. J. Baker, Inc., 86 F.3d 1098 (Fed. Cir. 1996) ............................................................. 16 

Nike Inc. v. Wal-Mart Stores, Inc., 138 F.3d 1437 (Fed. Cir. 1998) ............................................. 16 

Omega Eng’g, Inc. v. Raytek Corp., 334 F.3d 1314 (Fed. Cir. 2003) ............................................. 8 

Oyeniran v. Holder, 672 F.3d 800 (9th Cir. 2012) .......................................................................... 4 

Siemens Medical Sys. v. Nuclear Cardiology Sys., 945 F. Supp. 1421 (D. Colo. 
1996) .................................................................................................................................... 4 

SRI Int’l, Inc. v. Internet Sec. Sys., Inc., 511 F.3d 1186 (Fed. Cir. 2008) ..................................... 21 

Case 4:18-cv-07229-YGR   Document 195   Filed 05/10/21   Page 3 of 31

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CASE NO. 4:18-cv-07229-YGR CROSS-MOTION FOR SUMMARY JUDGMENT AND 

OPP’N TO SUMMARY JUDGMENT MOTION
iii

STATUTES & RULES 

35 U.S.C. § 102 ............................................................................................................................. 21 

35 U.S.C. § 287 ....................................................................................................................... 16, 17 

Fed. R. Evid. 901 ......................................................................................................... 19, 20, 23, 24 

Fed. R. Evid. 803 ..................................................................................................................... 20, 24 

TABLE OF ABBREVIATIONS 

Finjan Plaintiff Finjan LLC (f/k/a Finjan Inc.) 

Qualys Defendant Qualys, Inc.  

Fact Fact identified in Qualys’s Statement of Undisputed Material Facts in 
Support of Cross-Motion, filed concurrently herewith 

A.F. Additional Fact identified in Qualys’s Responsive Separate Statement of 
Undisputed Material Facts, filed concurrently herewith 

Mays Decl.  Declaration of Christopher Mays, filed concurrently herewith 

Hall-Ellis Decl. Declaration of Dr. Sylvia D. Hall-Ellis, filed concurrently herewith 

Stubblebine 
Decl. Declaration of Dr. Stuart Stubblebine, filed concurrently herewith  

’408 Patent U.S. Patent No. 8,225,408 [Mays Decl., Ex. 1] 

’844 Patent U.S. Patent No. 6,154,844 [Mays Decl., Ex. 2] 

’494 Patent U.S. Patent No. 8,677,494 [Mays Decl., Ex. 3] 

Medvidovic Rpt. Excerpts of Expert Report of Nenad Medvidović, Ph.D., dated Dec. 1, 
2020 [Mays Decl., Ex. 4] 

Medvidovic Tr.  Excerpts of the Deposition Transcript of Nenad Medvidovic, Ph.D. taken 
Feb. 28, 2021 [Mays Decl., Ex. 12] 

Medvidovic IPR 
Decl. 

Declaration of Nenad Medvidovic, Ph.D., Case No. IPR2015-2001 (June 
21, 2016) [Mays Decl., Ex. 16] 

Cole Rpt. Excerpts of Opening Expert Report of Eric Cole, Ph.D., dated Dec. 1, 2020 
[Mays Decl., Ex. 6] 

Hall-Ellis Tr. Excerpts of Deposition Transcript of Syvlia Hall-Ellis, Ph.D., taken Mar. 
1, 2021 [Mays Decl., Ex. 38]  

Stubblebine Tr.  Excerpts of Deposition Transcript of Stuart Stubblebine, Ph.D., taken Mar. 
5, 2021 [Mays Decl., Ex. 36] 

Case 4:18-cv-07229-YGR   Document 195   Filed 05/10/21   Page 4 of 31

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CASE NO. 4:18-cv-07229-YGR CROSS-MOTION FOR SUMMARY JUDGMENT AND 

OPP’N TO SUMMARY JUDGMENT MOTION
iv

Cole Tr. Excerpts of the Deposition Transcript of Eric Cole, Ph.D. taken Mar. 2, 2021 
[Mays Decl., Ex. 9] 

Bachwani Tr. Excerpts of the Deposition Transcript of Dilip Bachwani taken Sept 18, 2020 
[Mays Decl., Ex. 22] 

Kruse Tr.  Excerpts of the Deposition Transcript of Holger Kruse taken Sept. 14, 2020 
[Mays Decl., Ex. 19] 

Goodrich Rpt. 
Excerpts of the Expert Report of Michael Goodrich Ph.D., dated Jan. 12, 
2021 [Mays Decl., Ex. 10] 

Goodrich Tr. 
Excerpts of the Deposition Transcript of Michael Goodrich Ph.D., taken 
Feb. 26, 2021 [Mays Decl., Ex. 15] 

Goodrich Blue 
Coat Rpt. 

Excerpts of the Rebuttal Expert Report of Michael Goodrich, Ph.D. in the 
Finjan v. Blue Coat Case No. 15-cv-03295-BLF-SVK, dated Apr. 21, 2017 
[Mays Decl., Ex. 13] 

Goodrich Rapid7 
Rpt. 

Excerpts of the Rebuttal Expert Report of Michael T. Goodrich, Ph.D. in the 
Finjan v. Rapid7 Case, No. 18-cv-01519-MN, dated July 31, 2020 [Mays 
Decl., Ex. 14] 

Goodrich 
Sonicwall Rpt. 

Excerpts of the Rebuttal Expert Report of Michael T. Goodrich, Ph.D. in the 
Finjan v. Sonicwall Case, No. 17-cv-04467-BLF, dated Oct. 9, 2020 [Mays 
Decl., Ex. 30] 

Sonicwall Order 

Order Granting in Part and Denying In Part Defendant’s Motion For Partial 
Summary Judgment, No. 17-cv-04467-BLF, D.I. 320 (Mar. 5, 2021) 
[Mays Decl., Ex. 11]

’494 IPR
Patent Owner’s Response, Case No. IPR2015-01892 (June 21, 2016) 
[Mays Decl., Ex. 31]

’844 IPR
Patent Owner’s Response, Case No. IPR2019-00026 (July 2, 2019) [Mays 
Decl., Ex. 32]

Merriam-
Webster 
Dictionary

Excerpts of 1997 Merriam-Webster Dictionary [Mays Decl., Ex. 24] 

Microsoft 
Computer 
Dictionary

Excerpts of Microsoft Computer Dictionary [Mays Decl., Ex. 8] 

Medvidovic 
10/28/16 Tr. 

Excerpts of the Deposition Transcript of Nenad Medvidovic, Ph.D. taken 
Oct. 28, 2016 [Mays Decl., Ex.17]

Case 4:18-cv-07229-YGR   Document 195   Filed 05/10/21   Page 5 of 31

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


