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NOTICE OF MOTION
PLEASE TAKE NOTICE that on November 15, 2017 at 9:00 a.m., or as soon thereafter
as the Court’s calendar permits, in Courtroom 3 on the 3" Floor of the above-entitled Court
located at 1301 Clay Street, Oakland, California, Defendant Dynacraft BSC, Inc. (“Dynacraft”)
will, and hereby do, move this Court to stay the above-captioned case pending inter-partes
review of the patents-in-suit. This motion is based on this Notice of Motion and Motion, the
points and authorities herein, all pleadings and records in this case, and such oral argument and

evidence as may be allowed by the Court at the time of the hearing.

Dated: October 10, 2017

/s/ Patricia L. Peden

Patricia L. Peden (SBN 206440)
LECLAIRRYAN LLP
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Motion to Stay L.itigation Pending Inter-Partes Review

The Court should stay this action pending inter-partes review of the four patents-in-suit:
U.S. Patent Nos. 7,950,978, 7,222,684, 7,487,850, and 7,621,543. On October 9, 2017, defendant
Dynacraft filed four petitions seeking inter-partes review, demonstrating the invalidity of all
relevant claims in each of those patents. Stated simply, it would be a waste of time, money, and
resources to litigate this case until the IPRs are resolved.

A stay is appropriate in this case for at least three reasons.

First, a stay will simplify the central issues in this case and reduce the burden on the
Court and the parties. If the Patent Office rejects some or all of the patent claims at issue in this
case, then this case will either be terminated or significantly streamlined. Moreover, even if some
of the claims are upheld, the Court and parties would benefit by litigating a streamlined version of
this case armed with the Patent Office’s guidance regarding claim construction and invalidity.

Second, because this case is still in its early stages, a stay will conserve resources and not
interfere with the administration of justice. Indeed, this Court has not yet conducted a case
management conference or established a schedule for resolving this dispute.

Third and finally, plaintiffs Fisher-Price and Mattel (collectively “Fisher-Price”) will not
suffer unfair prejudice if a stay is granted. Indeed, any delay resulting from a stay will be
relatively short in light of the expedited inter-partes review process mandated by the America
Invents Act.

Facts

Fisher-Price filed this suit in January 2017 in the United States District Court for the
District of Delaware, alleging that Dynacraft infringes four patents — the *978, ’684, *850, and
’543 patents. (Dkt. 1.) The asserted claims relate to three technologies — a “slow-start” control
system for children’s electric ride-on vehicles, blow-molded wheels for such vehicles, and a drive
assembly and shifter mechanism for such vehicles.

On June 27, the Delaware court transferred this case to this Court in light of the Supreme
Court’s recent decision in TC Heartland. (See Dkt. 14-16.) On July 24, this case was assigned to

this Court (Dkt. 27), and this Court set the initial case management conference for October 12
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(Dkt. 28). That is, this case has just begun. The parties conducted their Rule 26(f) conference on
September 17, but no party has made its initial disclosures or served any discovery requests.

In the meantime, Dynacraft filed four inter-partes review petitions, demonstrating that all
four patents are invalid on October 9. (See IPR Nos. 2018-0038, 2018-0039, 2018-0040, and
2018-0042.) In these IPR petitions, Dynacraft establishes that all of the relevant claims are
obvious in light of prior art patents and publications.

Argument

The Court should stay this case in light of the requested inter-partes reviews. A district
court has the inherent power to manage its docket and stay proceedings, a power which extends to
patent cases where parties have asked the Patent Office to review the patents-in-suit. See, e.g.,
Ethicon, Inc.v. Quigg, 849 F.2d 1422, 1426-27 (Fed. Cir. 1988). Indeed, judicial efficiency and
the desire to avoid inconsistent results counsel in favor of a stay even before the Patent Trial and
Appeal Board has acted on pending IPR petitions. See Sec. People, Inc. v. Ojmar US, LLC, 2015
U.S. Dist. LEXIS 70011, *3-4 (N.D. Cal. May 29, 2015). In fact, some courts in this district have
recognized “a liberal policy in favor of granting motions to stay proceedings pending the outcome
of USPTO” proceedings. 1d. at *4.

Courts generally consider three factors when deciding whether to stay a case pending an
inter-partes review: (i) whether a stay will simplify the issues in the case; (ii) whether discovery
is complete and a trial date has been set; and (iii) whether a stay would unduly prejudice or
present a tactical disadvantage to the non-moving party. Sec. People, 2015 U.S. Dist. LEXIS at
*4; Finjan, Inc. v. Palo Alto Networks, Inc., 2016 U.S. Dist. LEXIS 69363, *2 (N.D. Cal. May
26, 2016 (J. Hamilton).

! specifically, Dynacraft explains that the ‘684 patent is anticipated and rendered obvious by
U.S. Patent No. 5,859,509 (Bienz), U.S. Patent No. 4,634,941 (Klion), and U.S. Patent No.
5,994,853 (Ribbe). The “978 is anticipated and rendered obvious by U.S. Patent No. 5,859,509
(Bienz), U.S. Patent No. 4,634,941 (Klion), and U.S. Patent No. 5,994,853 (Ribbe). The ‘543
patent is anticipated and rendered obvious by U.S, Patent Pub. No. 2005/0056474 (Damon), U.S.
Patent No. 5,924,506 (Perego), U.S. Patent No. 4,513,981 (DeGraaff), U.S. Patent No. 3,910,332
(Feller), and the Plastic Blow Molding Handbook by Norman Lee. And the ‘850 patent is
anticipated and rendered obvious by U.S. Patent Pub. No. 200570056474 (Damon) and U.S.
Patent Pub. No. 2005/0087033 (Chi).

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

© 00 ~N o o b~ w N

N T N S N N N N N T N T N e e e o T S N S = S S S
N~ o O W N P O © 0 N oo o~ W N kP o

28

Case 4:17-cv-03745-PJH Document 44 Filed 10/10/17 Page 5 of 10

These factors largely overlap with the factors Congress enumerated for stays pending
analogous covered business method (“CBM?”) review proceedings. See Leahy-Smith America
Invents Act, Pub. L. No. 112-29, § 18(b)(1), 125 Stat. 284, 331 (2011). A fourth factor identified
for CBM reviews — minimizing the burdens of litigation — also favors granting stay motions in
inter-parties review proceedings.

As demonstrated below, each of these factors weigh strongly in favor of a stay in this
case.

. A Stay Will Simplify the Issues, Streamline Trial, and Reduce the Burden on the

Parties and the Court.

The Court should stay this case because doing so will simplify the issues and reduce the
litigation burden on the parties and the Court. Indeed, the pending inter-partes review petitions
likely will resolve this entire case because they demonstrate how every asserted claim of the
patents-in-suit is invalid in light of the prior art. And when a patent claim is cancelled in a Patent
Office proceeding, “the patentee loses any cause of action based on that claim, and any pending
litigation in which the claims are asserted becomes moot.” Advanced Connection Tech., Inc. v.
Toshiba Am. Info. Sys., 2013 U.S. Dist. LEXIS 172989 (N.D. Cal. Nov. 27, 2013) (quoting
Fresenius USA, Inc. v. Baxter Int’l Inc., 721 F.3d 1330, 1340 (Fed. Cir. 2013)).

Even if the PTAB upholds the validity of some or all of the claims, its decision would still
streamline the issues in this case. See Finjan, 2016 U.S. Dist. LEXIS 69363, *2 (granting a stay
where the PTAB instituted 6 of 13 IPR petitions affecting only 4 of 10 asserted patents). In
Finjan, this Court noted that allowing the suit to proceed only with respect to 6 of the 10 asserted
patents, while IPR petitions were pending for just 4 of the 10 asserted patents would be
“cumbersome” and “proceeding in a piecemeal fashion could lead to duplicative efforts.” Id.

Waiting for the inter-partes review to conclude before proceeding in this case provides a
number of advantages:

o The prior art patents and printed publications relied on by Dynacraft will have

been first considered by the PTAB in light of its technical expertise.

o In cases where inter-partes review is instituted, the estoppel rules will limit

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




