
Exhibit

B

Case 4:18-cv-06185-HSG   Document 51-3   Filed 03/29/19   Page 1 of 5

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 !"#!$%"& '()*+,-./*+0123)435+67.-5)-/8-43+97:(+'4.+;<+=(>23)+?(88(.5+@+?2A B%

C88D5E!!AAA*:2A B%*/4>!2.8-/:(5!"" FGFB!D.-38H5(/8-43I-D "!J

KLMNO+PQRS
TQUVWL+XLRNU

+
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KLM+NOPQNORS+TUO+KONOMQV+WXMPYXT+QZZVXON+Q+[MX\UT]VX̂O+MYVO+_Ŷ X̀YOa+TL+TUO+ZQTÔT+PL̂TObT+cLMNOPVQMQTLMd+eYN\fÔT+QPTXL̂RS+ULVNX̂\+TUQT+RÔNX̂\+POQRO]Q̂N]NORXRT+VOTTOMR+QVL̂O+PLYVN+̂LT+TMX\\OM+QcX̂NX̂\+Lc+ZOMRL̂QV+eYMXRNXPTXL̂ghij++kUO+PLYMT+eYRTXcXON+TUO+MYVO+X̂+XTR+lmmn+NOPXRXL̂+X̂+oON+pX̂\+qULO+WLg+r̂Pg+sg+tLPuOMRL̂]tQV[OMRTQNTr̂PgS+ObZVQX̂X̂\+TUQT+QVTULY\U+POQRO]Q̂N]NORXRT+VOTTOMR+[d+TUOfROVsOR+QMO+LcTÔ+RY[RTQ̂TXQVVd+MOVQTONTL+TUO+PQYRO+Lc+QPTXL̂+vZMLsXNX̂\+fX̂XfYf+PL̂TQPTRwS+ZMX̂PXZVOR+Lc+cQXM+ZVQd+Q̂N+RY[RTQ̂TXQV+eYRTXPOQccLMN+ZQTÔTOOR+TUO+cMOONLf+TL+X̂cLMf+LTUOMR+Lc+TUOXM+ZQTÔT+MX\UTR+xXTULYT+RY[eOPTX̂\+TUOf+TLeYMXRNXPTXL̂+X̂+Q+cLMOX\̂+cLMYfg++kUO+PLYMT+MOQRL̂ON+TUQT+cQXM̂ORR+ZMOsÔTON+Q+ZQMTd+Lc+RYRZOPTON+X̂cMX̂\OfÔT+cMLf+RY[eOPTX̂\+QZQTÔTOO+TL+ZOMRL̂QV+eYMXRNXPTXL̂+X̂+TUO+cLMYf+xUOMO+TUO+QPPYRON+ZQMTd+UQZZÔON+TL+[O+VLPQTONg+kUOPLYMT+QVRL+PL̂PVYNON+TUQT+POQRO]Q̂N]NORXRT+VOTTOMR+TUQT+LccOM+Q+VXPÔRO+NL+̂LT+RLfOULx+PL̂ sOMT+TUOVOTTOM+X̂TL+QPTXsXTd+RYccXPXÔT+TL+ObOMPXRO+ZOMRL̂QV+eYMXRNXPTXL̂ghyj++z{|+}|~|���+�������+������|�+���+���+����{�����|+���|++�sOM+TUO+dOQMRS+TUO+PLYMT+PL̂cYRON+TUO+oON+pX̂\+qULO+Q̂QVdRXRg+r̂+r̂QfON+WLMZg+sg+�Y�fQu+X̂+���lSMQTUOM+TUQ̂+cX̂NX̂\+X̂cMX̂\OfÔT+VOTTOMR+[d+TUOfROVsOR+NL+̂LT+fOOT+TUO+cQXM̂ORR+MÒYXMOfÔTS+TUOPLYMT+ObZVQX̂ON+RYPU+VOTTOMR+NL+̂LT+fOOT+TUO+_fX̂XfYf+PL̂TQPTRa+MÒYXMOfÔTgh�j+kUO+PLYMT+QVRL+UOVNTUO+[YMNÔ+RUXcTON+TL+TUO+ZQTÔTOO+TL+RULx+Q+PLfZOVVX̂\+MOQRL̂+xUd+TUO+ObOMPXRO+Lc+ZOMRL̂QVeYMXRNXPTXL̂+LsOM+XT+xQR+̂LT+_MOQRL̂Q[VO+Q̂N+cQXMSa+cVXZZX̂\+TUO+Q̂QVdRXR+QMTXPYVQTON+[d+TUO+PLYMT+X̂+oONpX̂\+qULOg++r̂+���nS+TUO+KONOMQV+WXMPYXT�R+MYVX̂\+X̂+�sLPÔT+tŶ TRsXVVO+WLMZg+sg+�TÔ+r̂TOM̂+WLg+�TNg+RTQTON+TUQTZLVXPd+PL̂RXNOMQTXL̂R+_Ŷ X̀YOa+TL+TUO+ZQTÔT+PL̂TObT+eYRTXcd+MÒYXMX̂\+_LTUOM+QPTXsXTXORa+xXTU+TUO+cLMYf[OdL̂N+fOMOVd+RÔNX̂\+VOTTOMR+TUMOQTÔ X̂\+RYXT+cLM+ZQTÔT+X̂cMX̂\OfÔT+TL+cX̂N+ZOMRL̂QV+eYMXRNXPTXL̂gh�j+�+ZQTÔTOO�R+_LTUOM+QPTXsXTXORa+fYRT+[O+MOVQTON+TL+ÔcLMPX̂\+LM+NOcÔNX̂\+TUO+sQVXNXTd+Lc+TUOZQTÔTRg++�bQfZVOR+Lc+RYPU+_LTUOM+QPTXsXTXORa+X̂PVYNO+X̂XTXQTX̂\+eYNXPXQV+LM+ObTMQeYNXPXQV+ZQTÔT+ÔcLMPOfÔTxXTUX̂+TUO+cLMYfS+LM+ÔTOMX̂\+Q̂+ObPVYRXsO+VXPÔRO+Q\MOOfÔT+LM+Ŷ NOMTQuX̂\+TUQT+XfZLRORÔcLMPOfÔT+L[VX\QTXL̂R+xXTU+Q+ZQMTd+MORXNX̂\+LM+MO\YVQMVd+NLX̂\+[YRX̂ORR+X̂+TUO+cLMYfg+kUO+fQeLMXTdSNORPMX[X̂\+KONOMQV+WXMPYXT+ZMOPONÔT+QR+_PL̂TMLsOMRXQVSa+PL̂PVYNON+TUO+TUMOO+X̂cMX̂\OfÔT+VOTTOMR+TUOZQTÔTOO+RÔT+NXN+̂LT+RY[eOPT+XT+TL+ZOMRL̂QV+eYMXRNXPTXL̂+[QRON+L̂ +̂LTXL̂R+Lc+cQXM+ZVQd+Q̂N+RY[RTQ̂TXQVeYRTXPOg++�YN\O+ QYVX̂O+¡OxfQ̂S+NXRRÔTX̂\+X̂+�sLPÔTS+QM\YON+TUO+_LsOMQMPUX̂\+PMXTOMXQ+Lc+ZMOPONÔT+QMO+¢YO MLPORR+Q̂N+cQXM̂ORR£+MÒYXMX̂\+RLfO+fX̂XfQV+PL̂TQPTR+[OTxOÔ+TUO+cLMYf+Q̂N+TUO+NOcÔNQ̂TS+[YTOsQVYQTX̂\+TULRO+PL̂TQPTR+X̂+TUO+PL̂TObT+Lc+cQXM̂ORR+TL+[LTU+ZQMTXORga+�PPLMNX̂\+TL+�YN\O+¡OxfQ̂S+TUOPLYMT+̂OON+̂LT+NOPXNO+xUOTUOM+TUO+X̂cMX̂\OfÔT+VOTTOMRS+_xXTULYT+fLMOS+xLYVN+ZMLsXNO+ZOMRL̂QVeYMXRNXPTXL̂+LsOM+TUO+RÔNOM+X̂+TUO+cLMYf+Lc+TUO+MOPXZXÔTa+[OPQYRO+LTUOM+QPTXsXTXOR+eYRTXcXON+ObOMPXRX̂\ZOMRL̂QV+eYMXRNXPTXL̂+LsOM+TUO+RÔNOMg++�YN\O+¡OxfQ̂+MOeOPTON+[LTU+TUO+̂LTXL̂+TUQT+Q+[MX\UT]VX̂O+MYVO+ObXRTON+Q̂N+xUOTUOM+TUO+PLYMT+̂OONONTL+NOPXNO+xUOTUOM+TL+QZZVd+L̂Og+r̂RTOQNS+RUO+QM\YON+TUQT+Q+RX̂\VO+PLffOMPXQV]TdZO+PL̂TQPT+xXTU+TUOcLMYfS+ZVYR+Q̂+QPPYRQTLMd+VOTTOM+TL+TUO+ZVQX̂TXcc+X̂+TUO+cLMYfS+xQR+RYccXPXÔT+cLM+ZOMRL̂QV+eYMXRNXPTXL̂gh¤j++pUXVO+oON+pX̂\+qULO+Q̂N+XTR+ZML\Ôd+cLPYR+L̂+TUO+cQXM̂ORR+X̂ ỲXMd+TL+PL̂PVYNO+TUQT+X̂cMX̂\OfÔTVOTTOMR+[d+TUOfROVsOR+QMO+X̂RYccXPXÔT+TL+ObOMPXRO+ZOMRL̂QV+eYMXRNXPTXL̂+LsOM+TUO+ZQTÔTOOS+r̂QfONRTLLN+QR+Q̂+LYTVXOMS+cLPYRX̂\+L̂+TUO+fX̂XfYf+PL̂TQPTR+MÒYXMOfÔTg+oON+pX̂\+qULO+Q̂N+XTR+ZML\ÔdZVQPON+TUO+[YMNÔ+Lc+ZMLLc+L̂+TUO+ZVQX̂TXcc+TL+RULx+TUO+fX̂XfYf+PL̂TQPTR+Q̂N+TUO+cQXM̂ORRMÒYXMOfÔTR+xOMO+fOT£+xUOMOQR+r̂QfON+UOVN+TUQT+L̂PO+TUO+ZVQX̂TXcc+PQMMXON+XTR+[YMNÔ+TL+RULx+TUOfX̂XfYf+PL̂TQPTR+MÒYXMOfÔT+xQR+fOTS+TUO+[YMNÔ+RUXcTON+TL+TUO+ZQTÔTOO+TL+ZMLsXNO+Q+PLfZOVVX̂\MOQRL̂+xUd+ObOMPXRX̂\+eYMXRNXPTXL̂+LsOM+XT+xLYVN+[O+Ŷ MOQRL̂Q[VO+LM+Ŷ cQXMg++¥��|��¦+§̈ ��~�����+�{|+����{�����|+���|++�YN\O+¡OxfQ̂+Q[Q̂NL̂ON+TUO+PL̂cYRON+[MX\UT]VX̂O+MYVO+X̂+�QPu+tÔMdS+cX̂NX̂\+Q+ZQTÔTOO�RX̂cMX̂\OfÔT+VOTTOMR+RÔT+cMLf+TUO+�QRTOM̂+¢XRTMXPT+Lc+kObQR+TL+TUO+¡LMTUOM̂+¢XRTMXPT+Lc+kObQR+xOMO
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KLMMNONPQR+MST+UPTKSQVW+XLTNKYNORNSQZ+[LR+K\P+V]VQYSQPY+R\P+̂PY+_NQ̀+a\SP+TLWP+bNR\SLR+VOcQSbWPỲNQ̀NR+PdPQ+PeNKRPYZ++fQ+gVOc+hPQTij+R\P+UWVNQRNMMK+kV+̀TSLU+SM+]VQcKl+]TSL̀\R+V+YPOWVTVRSTi+XLỲmPQR+VORNSQ+NQ+R\PnSTR\PTQ+oNKRTNOR+SM+pPeVK+V̀VNQKR+qWVQS+rQOTiURNSQ+pPO\QSWS̀NPK+sst+VMRPT+R\P+rVKRPTQ+oNKRTNOR+SMpPeVKu]VKPY+WNmNRPY+WNV]NWNRi+OSmUVQi+KPQR+R\P+]VQcK+WPRRPTK+VOOLKNQ̀+UVRPQR+NQMTNQ̀PmPQRZ+p\P+vZaZYNKRTNOR+OSLTR+YNKmNKKPY+R\P+OVKP+MST+NmUTSUPT+dPQLPj+\SWYNQ̀+R\VR+qrpwK+NQMTNQ̀PmPQR+WPRRPTK+]iR\PmKPWdPK+YNY+QSR+OTPVRP+UPTKSQVW+XLTNKYNORNSQj+ONRNQ̀+R\P+xPYPTVW+tNTOLNRwK+]TǸ\RuWNQP+̂PY+_NQ̀+a\SPTLWPZyz{++p\P+xPYPTVW+tNTOLNR+TPdPTKPYZ+fQ+OSQOWLYNQ̀+dPQLP+bVK+UTSUPTj+R\P+OSLTR+MSLQY+qrpwK+WPRRPTK+]SR\KLUUSTRPY+YPOWVTVRSTi+XLỲmPQR+XLTNKYNORNSQ+VQY+PKRV]WNK\PY+mNQNmLm+OSQRVORKZ+gLỲP+nPbmVQjKRVRNQ̀+R\P+YPONKNSQ+bVK+|̀LNYPY+]i+UTPOPYPQRj}+OSQOWLYPY+R\VR+VK+R\P+KSLTOP+SM+R\P+mNQNmLmOSQRVORKj+R\P+]LTYPQ+MPWW+SQ+qrp+RS+mVcP+V+|OSmUPWWNQ̀+OVKP}+R\VR+PePTONKNQ̀+XLTNKYNORNSQ+bVKLQTPVKSQV]WP+VQY+LQMVNTZ+[POVLKP+qrp+YNY+QSR+VT̀LP+R\VR+XLTNKYNORNSQ+NQ+R\P+nSTR\PTQ+oNKRTNOR+bVK|NQOSQdPQNPQR+ST+LQTPVKSQV]WP+ST+LQMVNTj}+gLỲP+nPbmVQ+MSLQY+qrp+YNY+QSR+mPPR+NRK+]LTYPQZ++fmUSTRVQRWij+R\P+OSLTR+PmU\VKN~PY+R\VR+qrpwK+KSWP+]LKNQPKK+bVK+PQMSTONQ̀+NRK+NQRPWWPORLVW+UTSUPTRiZp\P+OSLTR+VWKS+QSRPY+R\VR+qrp+bVK+KL]XPOR+RS+̀PQPTVW+XLTNKYNORNSQ+NQ+pPeVK+VQY+bVK+TP̀NKRPTPY+RS+YS]LKNQPKK+R\TSL̀\SLR+R\P+KRVRPZ+gLỲP+nPbmVQ+mVNQRVNQPY+R\VR+UTPOPYPQR+YNY+QSR+PKRV]WNK\+|R\PP̀QPTVWN~VRNSQ+R\VR+WPRRPT+O\VT̀NQ̀ +NQMTNQ̀PmPQR+OVQ+QPdPT+UTSdNYP+KUPONMNO+XLTNKYNORNSQZ}++gLỲP+�VTV+xVTQVQYP~+aRSWWj+XSNQPY+]i+gLỲP+rdVQ+_VWWVO\j+OSQOLTTPY+NQ+R\P+XLỲmPQR+]LR+PeUWNONRWiVOcQSbWPỲPY+R\P+]TǸ\RuWNQP+TLWP+VQY+VT̀LPY+R\P+OSLTR+K\SLWY+TPdNKNR+NRZ+p\P+OSQOLTTPQOP+TPVKSQPY+NRbVK+NQVUUTSUTNVRP+RS+VUUWi+|LQN�LP}+USWNOi+OSQKNYPTVRNSQK+RS+R\P+UVRPQR+OSQRPeRZ+fQ+R\PNT+dNPbj+|yS{QOPNR+\VK+]PPQ+YPONYPY+R\VR+V+YPMPQYVQR+ULTUSKPMLWWi+PKRV]WNK\PY+mNQNmLm+OSQRVORK+bNR\NQ+R\P+MSTLmaRVRPj+R\PKP+OSQRVORK+mVi+]P+OSQKNYPTPY+NQ+WǸ\R+SM+SR\PT+MVORSTK+RS+YPRPTmNQP+b\PR\PT+R\P+VKKPTRNSQSM+UPTKSQVW+XLTNKYNORNSQ+bSLWY+OSmUSTR+bNR\+�MVNT+UWVi+VQY+KL]KRVQRNVW+XLKRNOPZw}y�{++gLỲP+nPbmVQwK+YPONKNSQ+VUUPVTK+RS+VQNmVRP+\PT+USKNRNSQ+NQ+�dSOPQR+R\VR+V+KNQ̀WP+OSmmPTONVWuRiUPOSQRVOR+bNR\+R\P+MSTLmj+UWLK+VQ+VOOLKVRSTi+WPRRPT+RS+R\P+UWVNQRNMM+NQ+R\P+MSTLmj+NK+KLMMNONPQR+MSTUPTKSQVW+XLTNKYNORNSQZ+�WR\SL̀\+WPRRPTK+VOOLKNQ̀+NQMTNQ̀PmPQR+VQY+SMMPTNQ̀+RS+WNOPQKP+UVRPQRK+VTP+QSRP̀QPTVWWi+OSQKNYPTPY+OSmmPTONVWuRiUP+OSQRVORKj+b\PQ+VQ+PQRNRiwK+KSWP+]LKNQPKK+NK+VRRPmURNQ̀+RSOSmmPTONVWN~P+NRK+UVRPQRKj+YPmVQY+WPRRPTK+WSSc+mLO\+OWSKPT+RS+V+OSmmPTONVWuRiUP+OSQRVORZ++p\P+vZaZ+aLUTPmP+tSLTRwK+TPOPQR+SUNQNSQ+TP̀VTYNQ̀+dPQLP+NQ+UVRPQR+KLNRK+NQ+pt+hPVTRWVQY+sst+dZ+�TVMRxSSYK+�TSLU+[TVQYK+sstj+KǸQVWPY+V+USWNOi+O\VQ̀P+V̀VNQKR+VWWSbNQ̀+UVRPQRPPK+RS+MSTLm+K\SUZy��{�WWSbNQ̀+V+QSQUTVORNONQ̀+PQRNRi+RS+mVQNULWVRP+dPQLP+R\TSL̀\+OVWOLWVRPY+KRTNcPK+MTSm+NRK+MSTLm+LQMVNTWiNmUVORK+VOOLKPY+NQMTNQ̀PTK+VQY+RNWRK+R\P+MNPWY+NQ+MVdST+SM+QSQUTVORNONQ̀+PQRNRNPK+]i+VWWSbNQ̀+R\Pm+RSMSTLm+K\SU+LQYPT+R\P+̀LNKP+R\Pi+VTP+QSR+|OSQYLORNQ̀+]LKNQPKKZ}+fQ+MVORj+R\PNT+VOOLKVRSTi+VORNSQK+VTPR\P+KSWP+]LKNQPKK+R\Pi+OSQYLORZ++gVOc+hPQTi+KPPmK+]TSVYWi+OSQKNKRPQR+bNR\+TPOPQR+aLUTPmP+tSLTR+OVKPK+SdPTRLTQNQ̀+]TǸ\RuWNQP+TLWPKZy��{++��������+����+�����+����+�����++gVOc+hPQTiwK+V]VQYSQmPQR+SM+R\P+]TǸ\RuWNQP+TLWP+MVdSTK+V+MVNTQPKK+NQ�LNTiZ+_\NWP+R\P+OSLTRwKKRVRPmPQR+R\VR+V+YLP+UTSOPKK+VQVWiKNK+NQdSWdPK+V+|YNdPTKNRi+SM+MVORK}+KL̀ P̀KRK+R\VR+NQMTNQ̀PmPQRWPRRPTK+K\SLWY+mPTPWi+]P+OSQKNYPTPY+b\PQ+VKKPKKNQ̀+b\PR\PT+R\P+UWVNQRNMM+mPR+NRK+]LTYPQ+SM+UTSSMj+R\PYPONKNSQ+VUUPVTK+RS+K\NMR+R\P+]LTYPQ+RS+R\P+UVRPQRPP+RS+mVcP+V+|OSmUPWWNQ̀+OVKP}+b\i+PePTONKNQ̀XLTNKYNORNSQ+SdPT+NR+NK+QSR+TPVKSQV]WP+ST+MVNTZ++�+YPOWVTVRSTi+XLỲmPQR+UWVNQRNMMj+KPPcNQ̀+RS+KLUUSTR+R\P+PePTONKP+SM+UPTKSQVW+XLTNKYNORNSQ+NQ+NRK+\SmPMSTLmj+K\SLWY+PmU\VKN~P+R\P+]TPVYR\+VQY+YPRVNW+SM+NQMTNQ̀PmPQR+WPRRPTK+KPQR+NQRS+R\P+MSTLmZ+vQYPTR\P+OSLTRwK+UTPOPYPQRj+R\NK+K\SLWY+KVRNKMi+R\P+UWVNQRNMMwK+]LTYPQ+RS+K\Sb+mNQNmLm+OSQRVORKZ+vQYPT+gVOchPQTij+R\NK+K\NMRK+R\P+]LTYPQ+RS+R\P+UVRPQRPPZ+p\P+UVRPQRPP+K\SLWY+PmU\VKN~P+R\P+NQOSQdPQNPQOPjLQTPVKSQV]WPQPKKj+ST+LQMVNTQPKK+TPKLWRNQ̀+MTSm+R\P+OSLTR+PePTONKNQ̀+UPTKSQVW+XLTNKYNORNSQ+SdPT+NRZ++oNKmNKKVW+SM+V+OVKP+MST+WVOc+SM+UPTKSQVW+XLTNKYNORNSQ+RTǸ P̀TK+R\P+TǸ\R+RS+VUUPVWj+b\NWP+TPMLKVW+RSYNKmNKK+TP�LNTPK+PNR\PT+R\P+xPYPTVW+tNTOLNR+RS+̀TVQR+mVQYVmLK+TPWNPM+ST+R\P+YNKRTNOR+OSLTR+RS+OPTRNMi+VQ
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sufficient for personal jurisdiction. But she abandoned the Red Wing Shoe rule without acknowledging
it even existed.

In Jack Henry, the plaintiffs (a group of banks) brought a declaratory judgment action in the

Northern District of Texas against Plano Encryption Technologies LLC after the Eastern District of

Texas-based limited liability company sent the banks letters accusing patent infringement. The U.S.

district court dismissed the case for improper venue, holding that PET’s infringement letters by

themselves did not create personal jurisdiction, citing the Federal Circuit’s bright-line Red Wing Shoe

rule.[8]

The Federal Circuit reversed. In concluding venue was proper, the court found PET’s letters both

supported declaratory judgment jurisdiction and established minimum contacts. Judge Newman,

stating the decision was “guided by precedent,” concluded that as the source of the minimum

contacts, the burden fell on PET to make a “compelling case” that exercising jurisdiction was

unreasonable and unfair. Because PET did not argue that jurisdiction in the Northern District was

“inconvenient or unreasonable or unfair,” Judge Newman found PET did not meet its burden.

Importantly, the court emphasized that PET’s sole business was enforcing its intellectual property.

The court also noted that PET was subject to general jurisdiction in Texas and was registered to do

business throughout the state. Judge Newman maintained that precedent did not establish “the

generalization that letter charging infringement can never provide specific jurisdiction.”

Judge Kara Farnandez Stoll, joined by Judge Evan Wallach, concurred in the judgment but explicitly

acknowledged the bright-line rule and argued the court should revisit it. The concurrence reasoned it

was inappropriate to apply “unique” policy considerations to the patent context. In their view, “[o]nce

it has been decided that a defendant purposefully established minimum contacts within the forum

State, these contacts may be considered in light of other factors to determine whether the assertion

of personal jurisdiction would comport with ‘fair play and substantial justice."’[9]

Judge Newman’s decision appears to animate her position in Avocent that a single commercial-type

contact with the forum, plus an accusatory letter to the plaintiff in the forum, is sufficient for

personal jurisdiction. Although letters accusing infringement and offering to license patents are not

generally considered commercial-type contacts, when an entity’s sole business is attempting to

commercialize its patents, demand letters look much closer to a commercial-type contact.

The U.S. Supreme Court’s recent opinion regarding venue in patent suits in TC Heartland LLC v. Kraft

Foods Group Brands LLC, signaled a policy change against allowing patentees to forum shop.[10]

Allowing a nonpracticing entity to manipulate venue through calculated strikes from its forum unfairly

impacts accused infringers and tilts the field in favor of nonpracticing entities by allowing them to

forum shop under the guise they are not “conducting business.” In fact, their accusatory actions are

the sole business they conduct.

Jack Henry seems broadly consistent with recent Supreme Court cases overturning bright-line rules.

[11]

Practice Tips After Jack Henry

Jack Henry’s abandonment of the bright-line rule favors a fairness inquiry. While the court’s

statement that a due process analysis involves a “diversity of facts” suggests that infringement

letters should merely be considered when assessing whether the plaintiff met its burden of proof, the

decision appears to shift the burden to the patentee to make a “compelling case” why exercising

jurisdiction over it is not reasonable or fair.

A declaratory judgment plaintiff, seeking to support the exercise of personal jurisdiction in its home

forum, should emphasize the breadth and detail of infringement letters sent into the forum. Under

the court’s precedent, this should satisfy the plaintiff’s burden to show minimum contacts. Under Jack

Henry, this shifts the burden to the patentee. The patentee should emphasize the inconvenience,

unreasonableness, or unfairness resulting from the court exercising personal jurisdiction over it.

Dismissal of a case for lack of personal jurisdiction triggers the right to appeal, while refusal to

dismiss requires either the Federal Circuit to grant mandamus relief or the district court to certify an

https://www.law360.com/articles/1138786/print?section=ip 3/4
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