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L. INTRODUCTION

Mr. Jones’s opinions on the accused Apple i10S source code (versions 8 to 15) should be
excluded because he relied on a subjective and untestable methodology. Cognizant of his failure
to articulate a clear standard for his “Differences” ranking, Firstface now argues that this
“Differences” ranking is “not particularly relevant.” (D.I. 253 (“Opp.”) at 9.) But Mr. Jones’s
flawed “Differences” ranking directly impacts the reliability of his opinions. He relied on this
ranking to determine whether to review and analyze source code files. As Mr. Jones’s exemplary
errors show, his flawed methodology led to him to miss substantial differences in later versions of
the code. It also led him to miss errors that he should have caught, had he actually reviewed
subsequent versions of the code files instead of relying on his “Differences” ranking.

Mr. Jones’s opinions also should be excluded as unreliable because he does not explain
the reasoning underlying his determinations that source code file differences were “Significant.”
Firstface contends that Mr. Jones made this determination by analyzing whether source code
changes “materially affect[] the operation of the device[’s] functionality” at issue, with “the basic
yardstick [being] whether the code fundamentally operated differently.” (Opp. at 10.) But his
explanation for what it means to “fundamentally operate[] differently” was both circular and
subjective: “is it fundamentally different such that things operate in a fundamentally different
way.” (D.I. 253-3, 102:1-4.) Mr. Jones’s characterization of a “significant” change as one that is
“material” or “fundamentally different” underscores the absence of an objective standard.

The Court also should exclude Mr. Jones’s opinions regarding iOS versions 12 to 15, as
he neither personally reviewed those versions nor adequately supervised the work of his non-
testifying assistant, Michael Wilk. Mr. Jones did not disclose Mr. Wilk in his report. Mr. Jones’s
belated identification of Mr. Wilk as the person who actually reviewed the code during his
deposition one day before the discovery deadline prejudiced Apple. Apple was unable to depose
Mr. Wilk on what he had done and on his discussions with Mr. Jones. And because Mr. Jones
never produced any of the raw outputs that form the basis of Mr. Jones’s opinions and Mr. Wilk’s

analysis, Apple is unable to review or properly respond to Mr. Jones’s work.
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II. THE FACTS NEEDED TO DECIDE THIS MOTION ARE UNCONTESTED
A. Firstface Does Not Dispute That Mr. Jones Did Not Personally Review the
iOS Source Code For Versions 12 Through 15
Mr. Jones admits, and Firstface does not dispute, that he did not personally review the
source code for 10S versions 12 through 15. (D.I. 217-3, 58:8-25 (“Q. [S]ticking with the
AppleBiometricSensor code . . . , have you reviewed this code on the source code computer?
A: ... [S]o the stuff that was produced after 2019, I have not reviewed . . . .”).)

III. MR JONES’S OPINIONS RELATING TO APPLE’S 10S SOURCE CODE
SHOULD BE EXCLUDED

A. Mr. Jones’s Opinions Relating to iOS Versions 8 to 15 Should Be Excluded

1. Mr. Jones’s methodology is unreliable.

Failure to identify tools or produce results. Firstface contends that Mr. Jones identified

the two tools he used to compare code versions and that Apple should know about these tools
because Apple provided them. (Opp. at 7-8.) This ignores that he never identified which of these
tools (or what combination) he used to generate which results. Nor did Mr. Jones ever provide
the raw output of his differencing analysis using these tools. (Opp. at 8.) His disclosure of the
tools he used and a general description of their use is insufficient. (/d.) Mr. Jones’ failure to
specify which tools were used to generate each of his results and provide the raw output of his
analysis leaves Apple unable to test and confirm his results. (D.I. 217 (“Mot.”) at 5-6.) As

Mr. Jones’s testimony confirms, he was unable to specify which tool he used for which
comparison, underscoring the unreliability of his methodology:

Q. [W]hat differencing tool or tools did you use to obtain the differences
between the source code file? . ..

A. Yeah, so obviously the stuff I’ve been referring to about the graphical
interface is from Beyond Compare; and sometimes -- having done an
assessment, sometimes the command line diff is more convenient to work
with. Other times, the graphical interface is.

(D.I. 253-3, 95:10-96:4.) Firstface should not be allowed to place the onus on Apple to guess

which tool Mr. Jones used for his analysis. Apple cannot recreate or test his comparisons, when

Mr. Jones himself does not know which tool he used. (Opp. at 8.)

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




