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Wednesday - May 9, 2017 8:00 a.m.

PROCEEDTINGS

---000---
THE CLERK: Calling CV 17-5659, Finjan, Inc. vs.
Juniper Network, Inc.
Counsel, please approach the podium and state your
appearances for the record.
MR. KASTENS: Kristopher Kastens for plaintiff,
Finjan, Inc. And with me, I have Phuong Nguyen, who will be
doing the majority of the arguments this morning, and she is
one of our junior associates.
THE COURT: Great. Welcome.
MR. GLUCOFT: Good morning, Your Honor. Joshua
Glucoft of Irell & Manella on behalf of Juniper Networks.
THE COURT: Are you a junior lawyer?
MR. GLUCOFT: Yes, Your Honor. I'm a fourth year.
THE COURT: Fourth year. All right.
How many years out are you, Ms. Nguyen?
MS. NGUYEN: Almost three years out now.
THE COURT: Three?
MS. NGUYEN: Yes.
THE COURT: Three against four.
This is a motion by Ms. Nguyen; right?
MS. NGUYEN: Yes, Your Honor.

THE COURT: Go ahead.
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MS. NGUYEN: Your Honor, Finjan seeks leave to amend
its Complaint to include the ATP Appliance, and leave should be
granted here because leave is freely granted, and defendant
Juniper actually does not oppose the inclusion of the ATP
Appliance. It opposes including the ATP appliance in the early
summary judgment motions.

And here Finjan has acted in good faith in bringing its
motion. It brought this request promptly after learning of the
ATP appliance in February and it also brought this motion a few
days after this Court stated that Finjan would need to move to
amend its Complaint to specifically identify the ATP appliance.

And also the amendments would not be futile because
Finjan's infringement claims are similar to those that were in
its original Complaint, which Juniper did not move to dismiss.

And finally, there is no prejudice to Juniper because
Finjan first identified the ATP appliance as an accused
instrumentality in its February discovery requests and has
provided specific charts for the ATP appliance in its
infringement contentions, which were served on March 8th.

And also, these are their own products, and so they should
be familiar with how they work, and discovery is still ongoing.
THE COURT: All right. What does Juniper say?

MR. GLUCOFT: Thank you, Your Honor.

So there is actually two issues here beyond just this new

product ATP appliance.
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The first issue is that the proposed Amended Complaint is
defective, and it's defective because it includes the
allegations of willfulness that this Court has already
dismissed back in February.

And so these allegations, which are literally verbatim
identical to the willfulness allegations that were previously
included in the Complaint, the motion -- the deadline to amend,
to add additional factual allegations passed on February 22nd.
And so when we pointed out that this new proposed Amended
Complaint includes the exact same willfulness allegations, in
their reply, Finjan stated, well, actually these allegations,
they don't just relate to willfulness. They also go to this,
quote/unquote, exceptional case Halo standard.

And the problem with that argument is that not only are
the allegations exactly verbatim identical, the only reason
those allegations suggest the case is exceptional is because
they allege that we had -- or they failed to allege that we had
notice of the asserted patents and that we infringed and so
their exceptional case allegations were based on the notion
that our infringement was purportedly willful.

So it's the exact same allegations. It even uses the term
"willful."

THE COURT: I have got a question for you.

"Exceptional," I know what that means and where it comes

from, but don't I just wait until later in the case when the
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issue comes up? You don't have to plead and prove exceptional,
do you?

MR. GLUCOFT: Well, Your Honor, it depends the
basis -- it depends on the basis forming your allegations of an
exceptional case. So if, for example, their exceptional case
allegations were based on our litigation conduct in this case,
then I agree certainly that that couldn't be found in their
Complaint.

But the -- if the exceptional case allegations are
founded, for example, on us copying Finjan's product, then,
yes, they would have to plead those --

THE COURT: What is the decision that says that it has
to be pled in that circumstance?

MR. GLUCOFT: Your Honor, I'm happy to follow up with
supplemental authority, but I believe that in any case, they
didn't allege anything --

THE COURT: No, no. "I believe" is not good enough.
Lawyers always believe something.

I need -- I question the accuracy of what you just told
me. I would like to know if there is a decision by the Federal
Circuit that says that in order to -- that you must plead in
the Complaint exceptional circumstances for infringement if it
exists.

I know you do for willfulness. Okay. That's fair. But I

thought that the judge decides whether something is exceptional
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