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The Special Master’s report (D.I. 658) does not conform to controlling authority for § 285 

fee-shifting.  The report reasons, erroneously, that Juniper is entitled to receive nearly all attorney 

fees incurred in opposing Finjan’s infringement claims under the ’494 and ’780 Patents, from the 

day of the Complaint until final disposition.  That reasoning contravenes long-settled law.  § 285 

does not permit such sweeping fee-shifting except in extraordinary circumstances not present here.  

Any fee award in this case should restore only those fees incurred to address the specific parts of 

the litigation held to have been exceptional.  § 285 does not authorize a windfall of all fees relating 

to the ’494 and ’780 Patents; rather, it permits recovery of only those fees related to the conduct 

held to have been exceptional.  For these reasons, and as set forth below, Finjan respectfully 

requests that the Court set aside the Special Master’s overly broad recommendation and remand 

for recomputation of those fees particularly related to the conduct held exceptional. 

FACTUAL BACKGROUND 

The Complaint in this case was filed September 29, 2017.  (D.I. 1)  The case evolved into a 

seven-patent dispute with a high-speed schedule.  (See generally D.I. 170-4 (final asserted 

patents); D.I. 35 ¶¶ 4, 14 (setting rapid discovery and trial schedule))  This was also a “patent 

showdown.”  (D.I. 44, at 7:4)  The Court ordered two rounds of single-claim summary judgment 

motions, both during fact discovery.  (D.I. 35 ¶ 11; D.I. 219)  Proceedings during and after those 

“showdowns” formed the basis of the § 285 determination at issue here. 

First showdown, concluding August 2018.  The June showdown involved the ’494 and 

’780 Patents, and had a split result.  On Juniper’s motion, the Court entered summary judgment 

that Juniper’s “SRX Gateway” and “Sky ATP” products did not infringe claim 1 of the ’780 

Patent.  (D.I. 177)  In doing so, the Court made claim construction determinations that it 

acknowledged differed from those by another judge in this District.  (Id. at 7–8; see also D.I. 648, 

at 4)  As to Finjan’s motion, the Court substantially granted it, entering summary judgment that 

Juniper infringed all limitations of ’494 claim 10 save one.  (D.I. 185)  The Court set trial for 

December 2018 to address the remaining ’494 claim limitation and ’494 damages.  (D.I. 191)  

Thus, as to the ’494 Patent, Finjan and Juniper in pre-trial preparations before the close of fact 

discovery. 

Case 3:17-cv-05659-WHA   Document 659   Filed 06/10/21   Page 4 of 13

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 

 2 Case No. 3:17-cv-05659-WHA 

FINJAN’S OBJS TO SPECIAL MASTER’S REPORT AND RECOMMENDATION ON FEES 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The ’494 trial in December 2018.  A week before trial began, the Court excluded all ’494 

damages opinions of Kevin Arst, Finjan’s expert (D.I. 283), but permitted Finjan to present a fact-

only damages case to the jury (D.I. 335 at 12–13).  After the close of Finjan’s presentation, the 

Court held that that Finjan’s presentation failed to meet apportionment requirements and entered 

JMOL of zero damages.  (D.I. 330-1; see also D.I. 338 at 638–39; D.I. 339 at 837–39)  The 

liability trial continued, and the jury returned a verdict of no infringement.  (D.I. 333)  After the 

Court denied Finjan’s post-trial motions, proceedings on the ’494 patent ended. 

Second showdown, concluding May 2019.  In the second showdown, Juniper moved 

again on the ’780 Patent, addressing claims and products that had survived the first showdown.  

The Court granted Juniper’s motion, as follows: 

Claim 

Accused 

Product Ruling 

’780 claim 9 SRX Gateway No infringement 

Sky ATP No infringement 

ATP Appliance No damages (infringement held moot) 

 
(D.I. 459, at 18)  Finjan’s submission in the second showdown concerned the ’154 Patent, not at 

issue here.  After ’154 proceedings concluded with summary judgment of no infringement, Finjan 

voluntarily dismissed its remaining claims. 

Fees order of January 2021.  Finjan appealed; the Federal Circuit affirmed.  On a motion 

by Juniper, the Court determined that parts of the case were exceptional under § 285.  It found 

Finjan’s assertion of the ’494 Patent exceptional “in certain respects.”  (D.I. 648 at 1 [“the § 285 

Order”]).  It held Finjan’s ’494 damages case—e.g., its expert’s opinions (ultimately excluded) 

and its attempt to put on a “fact-only” trial presentation—a “fiasco” and “woefully inadequate.”  

The § 285 Order did not find or discuss exceptionality for the liability case, except to note that the 

jury had rejected the merits of Finjan’s ’494 infringement claim.  (Id. at 3)  As to the ’780 Patent, 

the Court held that Finjan should have dropped the patent after the first showdown rather than 

requiring further motion practice on liability or damages.  (Id. at 3–4)  In view of these 

exceptionality determinations, the Court held fee-shifting appropriate as to the ’494 and ’780 

Patents, and referred the issue of computing fees to the Special Master.  (Id. at 4–5; D.I. 654) 
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