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1 SAN FRANCI SCO, CALI FORNI A THURSDAY, JUNE 27, 2019 11:11 A M
2 --000- -
3 (Call to order of the Court.)
4 THE CLERK: W are here in Cvil Action 17-5659, Finjan,
5( Inc. v. Juniper Networks, the Honorable Thomas S. Hixson,
6| presiding.
7 And, counsel, let’s hear your appearances and we' |l start
8| with the Plaintiff.
9 M5. CAIRE: This is Yuridia Caire fromKramer Levin on
10| behal f of Finjan.
11 MR WLLI AVSE: Daniel WIllians from Kramer Levin on
12| behalf of Plaintiff Finjan.
13 THE CLERK: And how about Defendants?
14 MR. GLUCOFT: Your Honor, it’s Josh Qucoft fromlrel
15| & Manell a on behal f of Defendant Juni per NetworKks.
16 THE COURT: Good norning, everyone. So we are here on
17| the joint discovery letter brief concerning Finjan's rel ationship
18| with and | awsuit against Trustwave. So let me put this question
19| to Finjan. Wiy aren't RFPs 3 to 5 and No. 13 relevant to
20| determning the degree of conparability between the Trustwave
21| license and the hypothetical negotiation in this case, as well as
22| to calculating the reasonable royalty?
23 M5. CAIRE: Good norning, Your Honor. This is Yuridia
24| Caire. Well, thisis -- the Finjan v. Trustwave case is a breach
25| of contract litigation. W’ ve given Juniper the actual |icense
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1| agreenment with Trustwave, and there’'s really been no other
2| evidence that a breach of contract or that additional royalties
3| would need to be paid under that agreenent would be relevant to
4| any damages analysis in this case.

5 THE COURT: What about the negoti ations surroundi ng t he
6| license agreenent with Trustwave? Could that shed light on the
7| hypothetical negotiation here or a reasonable royalty here?

8 MS. CAIRE: No, Your Honor, because they al ready have
9| the actual agreenment and Finjan has already produced nediations
10| leading up to the signed agreenent with Trustwave.

11 THE COURT: kay. You nean --

12 MS. CAl RE: So what they're seeking is actually
13| information related to the breach of contract issue.

14 THE COURT: Well, sonme of that is. But like RFP 3 is
15| seeking "comuni cations and docunents regarding any agreenents
16| between Finjan and Trustwave involving the patents-in-suit."
17| That’s not necessarily even about the lawsuit, is it?

18 M5. CAIRE: Well, | guess it depends at what tine frane,
19| Your Honor. So leading up to it, we agreed to produce everything
20| up to the original agreenent. And fromwhat | understand, they' re
21| seeking information regardi ng negotiations that may be related to
22| the subsequent acquisition that occurred in the breach of contract
23| issue.

24 THE COURT: But why should I |limt them to things
25| leading up to the 2009 agreenent? Wiy not the 2012 anended

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 3:17-cv-05659-WHA Document 620 Filed 09/30/19 Page 4 of 12

4
1| agreenent?

2 M5. CAIRE: Again, Your Honor, | think we actually have
3| produced conmuni cations up through 2012, and | think we would be
4| willing to give conmmunications up to that date. But our
5| understandi ng was they were seeking information past that.

6 THE COURT: | think they are. That’'s right. But why
7| isn't that relevant as well?

8 M5. CAIRE: Because that’'s all related to the breach of
9| contract issue. And so they've already got the actual agreenent.
10| And so | don't wunderstand what a breach of contract or any
11| communi cations relating to a breach of contract woul d have to do
12| with product managenent (ph).

13 THE COURT: Well, one of the issues -- and this gets to
14| the breach of contract issue -- is that one of Trustwave's
15| defenses is to say that they actually don’'t use or Finjan hasn’t
16| sufficiently allege that they use Finjan's patents in the products
17| they sell. 1Isn't that relevant to the issue of irreparable harm
18| including whether Trustwave is a conpetitor and then secondary
19| considerations of known obvi ousness?
20 M5. CAIRE: No, Your Honor, because the agreenent was
21| signed in -- the original agreenment was signed in 2009, anended in
22| 2012. And so as far as if seven years later the new acquired --
23| you know, the acquiring conpany is still using the product, is not
24| relevant. There' s been no evidence that any sal es or additional
25| sal es woul d change that.
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1 THE COURT: Okay. Juniper, can you respond?
2 MR GLUCOFT: Yes, Your Honor. So | think
3| fundanental ly, Your Honor has really hit the nail on the head.
4| There are several reasons why the docunents we’ re seeking, created
5| not just up until 2009 but through the 2012 anendnent, and then
6| certainly beyond that, especially up until the 2016 acquisition
7| attenpting alleged converting a fully paid-up license into an
8| ongoing royalty |icense.

9 So from-- just fromthe danmages perspective, obviously if
10| you have a fully paid-up license, you need to know if you can
11| convert that to a royalty rate or an expected royalty rate for a
12| damages analysis -- which is sonething that we would be doing as
13| part of our danmages anal ysis -- you have to know how many products
14| are sold that allegedly would have been royalty-bearing had it
15| been a per-unit royalty rather than a fully paid-up lunp sum as
16| the original 2009 agreenent was.

17 And so the fact that there’'s a dispute between the parties
18| as to how many products (indiscernible) and what -- how they may
19| or may not (indiscernible) because, renenber, Finjan has a
20| portfolio of patents, many of which are not asserted against
21| Juniper -- all of those things are highly relevant to how we turn
22| that into expected royalty rates and we can say this is or is not
23| conparable for the reasons that you have to adjust higher or
24| | ower .

25 In addition to that, there’'s also, for exanple, a provision
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