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1 SAN FRANCI SCO, CALIFORNI A THURSDAY, JUNE 6, 2019 10:42 A M
2 --000- -
3 (Call to order of the Court.)
4 THE CLERK: This case is going to be 17-5659, Finjan,
5[ Inc. v. Juniper Networks, Inc. Counsel, please state your
6| appearances for the record. Let’'s start with Plaintiff.
7 MR, ANDRE: Good norning, Your Honor. This is Pau
8| Andre for Finjan, Plaintiff.
9 THE COURT: Good nor ni ng.
10 UNI DENTI FI ED SPEAKER: Yes. (I'ndi scernible) for the
11| Defendant.
12 THE COURT: Good nor ni ng. W are here today on a
13| discovery letter brief about Shlono Touboul’s -- 1’'m probably
14| m spronouncing the |last name -- deposition, and Juni per has nmade
15| an argunent that Judge Al sup issued an order in Decenber of 2018
16| and it |l ooked to ne when | read the full context that what he was
17| really doing was not allowing a deposition in a different |awsuit
18| to be entered into evidence. And | didn’'t see that as necessarily
19| providing any indication concerning how M. Touboul’'s deposition
20| shoul d proceed.
21 Is there sonething that | m sunderstood about that, M.
22| Mttleman?
23 VMR. M TTLEMAN: Thank you, Your Honor. | actually
24| didn’t nmake ny appearance yet. Anot her counsel did. This is
25| Harry Mttleman for Juni per Networks. The context in which that
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1| stage arose -- this concerned depositions fromanother case -- we
2| cited to it to address the point that Judge Al sup has already
3| rejected the notion that M. Touboul has an excuse to renmain in
4| Israel and to testify via videotape because of his travel
5| difficulties. So that is the purpose that we were citing that
6| exchange for
7 The grounds for the notion that we have brought are the
8| following: The -- our opponent, M. Andre’s client, Finjan, has
9| taken the position that it may take up to ten 30(b)(6) depositions

10| so long as each one is one second shy of three hours -- three and
11| a half hours. So that it depicts, in theory, 34 hours and 50
12| seconds of 30(b)(6) depositions and that’'s what Judge Al sup’s
13| order permts. | submt that that is a preposterous position and
14| totally inconsistent wth the obvious purpose of the standing
15| order, which is to set limts on how many tines a person can
16| depose different w tnesses and contend that they' re all sinply one
17| corpus designation -- deposition.

18 So we are here because Finjan’s taking the position that they
19| shoul d have carte bl anche to take as nmany as they want as | ong as
20| they stay one second under three and a half hours on the record.
21| And I’ ve | ooked at the standing order and that nmakes no sense and
22| it cannot be squared with the | anguage of the |ogic of the order.
23 And the second issue that is dividing us wth respect to M.
24| Touboul is that Finjan contends that it has been given bl anket
25| perm ssion by Judge Al sup to depose any of their own w tnesses if
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1| they contend that those witnesses may have a trial conflict. And
2| I'’ve read the relevant exchange and the order from Judge Al sup,
3| and Judge Al sup said that witnesses could testify via videotaped
4| deposition if they have a trial conflict wth the San D ego trial
5| that starts on Cctober 29th in -- in Judge McKeown’ s courtroom
6| He didn't say that Finjan has carte blanche sinply to fly around
7| the world deposing its own w tnesses, which is highly unusual.

8 And that brings us to the present dispute. Because we do not
9| believe that any sensi bl e readi ng of the standing order permts 35
10| hours and -- 34 hours and 50 seconds of 30(b)(6) depositions --
11| that cannot be right -- we calculate themas al ready exceedi ng --

12| already hitting the Iimt such that if they wsh to take M

13| Touboul ' s deposition, they nust make a show ng of good cause to do

14| so and no such showi ng has been nade.

15 And we di spute and reject the argunent that there is no need

16| for themto obtain | eave to take M. Touboul’s deposition because

17| they believe that as long as they keep a deposition one second
18| under three and a half hours, they can take as many as they |like.
19| That just can't be right.

20 And we disagree that there is a bl anket perm ssion for them

21| to fly around the country deposing their own w tnesses, which is

22| such a highly unusual thing. The order from Judge Al sup was very

23| clear. "If there is a showng of a trial conflict such that a

24| Finjan w tness cannot appear at the Cctober 21st trial in this

25| case because that wtness has a trial conflict with the October
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1| 29th trial inthe San D ego case, then in that situation a w tness
2| may testify via videotape."

3 But no such show ng has been nade. | have searched
4| repeatedly and in vain for any representation that M. Touboul
5| does in fact have a trial conflict. There is no representation
6| that heis in fact going to travel to Southern California to be at
7| the Cctober 29th trial. There is no representation one way or the
8| other. And I'd note that the trial in this case is on Cctober
9| 21st, which is before the other trial, so no explanati on has been
10| given as to why M. Touboul has a conflict that prevents himfrom
11| appearing in this case on the 21st because there is a |ater case
12| beginning on the 29th, particularly when there is not any
13| representation, |et alone evidence, that M. Touboul is going to
14| attend the other trial and thus has a conflict.

15 And so what it appears to us to be is a situation where
16| Finjan, for reasons of -- of convenience w shes to depose its own
17| witness, which is highly unusual, and to require Juniper to send
18| an attorney to Israel for the purpose of appearing at that
19| deposition. And we think that that’s inproper.

20 If they wish to take a deposition in excess of the ten-
21| deposition limt, they are certainly free to nmake a notion before
22| the Judge. And if there is good cause for them to do it, |
23| believe the Judge woul d give themperm ssion. But at this point,
24| no good cause has been shown. No | eave has been obtained. And we
25| calculate their tinme. The deposition that they wish to take of
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