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1 SAN FRANCI SCO, CALIFORNIA THURSDAY, APRIL 25, 2019 2:59 P.M
2 --000- -
3 (Call to order of the Court.)
4 THE CLERK: Ckay, everyone. This is the Courtroom
5| Deputy again. The Judge has taken the bench, the Honorabl e Thomas
6| S. Hi xson, presiding.
7 We are here in Cvil Action 17-5659, Finjan, Inc. v. Juniper
8| Networks, Inc. Counsel, please restate your appearances for the
9| record. Let’'s start with the Plaintiff’s counsel.
10 MR. KASTENS: Kristopher Kastens for Plaintiff Finjan,
11| Inc. fromthe law firmof Kramer Levin Naftalis & Frankel.
12 MR. GLUCOFT: For Defendant Juni per Networks, this is
13| Josh G ucoft fromlrell & Manella.
14 THE COURT: Good afternoon, Counsel. W' re here on
15| Finjan’s notion to conpel the production of what |ooks |ike eight
16| docunents. Do you -- | think, Finjan, can you speak to the
17| argunment that conmes in Juniper’s brief that the subject line of
18| the emails is the inplied agreenment to keep them confidential ?
19| And they cited a couple of cases. |I'minterested in hearing your
20| response.
21 MR. KASTENS: Yeah. | nean, | -- | don’'t believe any
22| of the cases they’'ve cited actually, you know, say that you can
23| just put it in a subject line and that would be sufficient to do
24| an inplied agreenent.
25 | would also Iike to say that the deposition transcript of
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1| their own person who has actually contributed and was a part of
2| these discussions has principally stated that their was no actual
3| -- they were not part of the joint defense group and they did not
4| participate in the joint defense group and that there was no real
5| agreenent to it.

6 And | think if you actually even | ook at the exhibit that was
7| attached to Juniper’'s letter -- | apologize that Judge Al sup has
8| -- he’s limted response to the nunber of pages we can attach to
9| a discovery dispute so we were only able to attach one page -- but
10| you can see that M. Coonan did not believe the discussions were
11| privileged and he tal ked about his discussions with Palo Ato
12| Networks counsel and what was discussed in respects to that.

13 So, | nean, | think clearly fromhis own opinion -- he would
14| be the one to know because he was the one involved in the
15| discussions -- he did not consider it to be -- for Juniper to be
16| part of any joint defense group or have an agreenent with the
17| other parties with respect to -- for the materials.

18 THE COURT: On the subject |ine of the emails, where it
19| says "JDG Subject to Common Interest,” nmy normal interpretation of
20| JDG woul d be "joint defense group.” Do you dispute that it |likely
21| stands for that?
22 MR.  KASTENS: No. | don’t think we dispute that it
23| stands for "joint defense group.” | think what we woul d dispute
24| is there has to be sone sort of an agreenent. | don’t know who --
25| it’s inpossible for ne to tell fromwhat was put in the privilege
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1| log who put that in, so -- but | believe you can’t just have one
2| party put it inajoint -- a JDG and say that there is an inplied
3| agreenent between the two parties.

4 | mean, like |l said, M. Coonan had principally stated during
5| his deposition that there was no -- there was no -- they were not
6| part of the group and there was no agreenent.

7 THE COURT: Ckay. Let ne hear fromthe Defense then.
8| How do you respond to that? |Is the subject line of the enui
9| enough to get an inplied agreenment?

10 MR, GLUCOFT: Your Honor, | don't think we’'re relying

11| on the subject line unto itself. The subject line is evidence

12| that the parties did in fact have an understanding to have an
13| agreenent. Now, what we need to do is we need to sort of mx up
14| sonme of what’s been nuddi ed.

15 And so Finjan’s argunent is that there was no agreenent to

16| be part of a formal joint defense group. And that is what M.

17| Coonan testified to in the sense that we didn’t agree to do things

18| like share prior art or <coordinate on claim construction
19| strategies, all the very involved things that nenbers of a patent
20| joint defense group m ght do.

21 Now, that’'s a separate -- entirely separate consideration

22| than whether or not there was an agreenent to keep these

23| communi cations confidential and to coordinate for the purposes of
24| these specific discussions.

25 And there, | think the best evidence is the contenporaneous
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1| standi ngs by both sides. Both M. Coonan and the ot her nmenbers of
2| the JDG were sendi ng these emails back and forth, that this was in
3| fact subject to a common interest. There is a contenporaneous
4| docunentation saying, W understand these conmmunications are
5| intended to be kept confidential. We understand that these
6| communi cations are for purposes of coordinating | egal tests (ph).
7 Just because Juni per didn’t subsequently sign on, a nuch nore
8| significant obligation that woul d have been required to -- would
9| have been required of the joint defense group |ike, for exanple,

10| sharing prior art or coordinating on claim construction
11| strategies, that doesn’'t nean that there wasn't an inplied
12| agreenent and these agreenents can in fact be inplied fromconmon
13| interest situations, and that -- that inplied agreenent was at
14| least mani fested or evidenced by the subject line of the email.
15 THE COURT: I think | wunderstand. I was | ooking at
16| Coonan’s testinony and it’s not quite as you sunmarized it in the
17| letter brief. He says he doesn’t recall having any emails with |
18| guess it’s with Ritter, but it sounds |i ke he thought it was oral
19| conversations. Was his nenory just m staken about that? Because,
20| I nmean, | think that these emails look like a thing he didn't
21| recall doing.

22 MR GLUCOFT: Correct. | think his nenory was
23| unfortunately m staken at that tinme. But actually if you | ook at
24| Exhibit 2, whichis Finfjan’s -- Finjan’s brief, which are excerpts
25| of the Coonan testinony, the exchange starting -- this is on the
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