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Page 70 Page 72
1 THE WTNESS. | believe that's a fair 1 toget across-license, for exanple, to our Finjan
2 statenent. 2 Mbile operating subsidiary.
3  BY M5 CARSON 3 Q CQher than the length or termof the
4 Q Isit fair tosay that Finjan's |icense 4 license and the noncash conponent, can you think of
5 agreenents are all nonexcl usive? 5 any other factors that have resulted in different
6 MR KASTENS, (bjection; form 6 licensees paying different royalties for sinlar
7 THE WTNESS. | woul d have to look at what 7 rights to the Finjan patent portfolio?
8 the provisions were in the M6 and Trustwave 8 MR KASTENS: (pjection; form
9 agreements froma specific product production under 9 THE WTNESS: I n sone instances, conpanies
10 the license. There may have been exclusions because |10 pay -- say if their product line is primarily
11 | knowthat we were, for exanple, excluded from 11  hardware, they may pay at one rate. |If their
12 naking or conpeting with simlar product offerings 12 product line is software, they nmay pay at a
13 inthe market for several years post that deal. 13 different rate. In sone instances if there are
14 BY M. CARSON 14 followon revenue events, then they may actually pay
15 Q Do you know what an excl usive |icense is? 15 at alower rate as prescribed in those agreenents.
16 MR KASTENS: (bj ection. 16 BY M5 CARSON
17 BY M. CARSON 17 Q So would you agree that the hardware versus
18 Q -- for a patent? 18 software conponent that you identified, that's sort
19 A | believe that would be granting a license |19 of the nature of the products that are being sold by
20 toonly one party for their ability to use the 20 the potential licensee? Is that fair?
21 patented technol ogi es. 21 A | would broaden that a little bit. | would
22 Q And Finjan has granted many different 22 say if welook at it froma hardware and software
23 entities alicense to use its patents; correct? 23 and then technol ogi es that are being depl oyed
24 A It has, yes. 24 through cl oud-based i npl enent ati ons.
25 Q Isit fair tosay that Finjan's |icense 25 Q Does Finjan have an established rate for
Page 71 Page 73
1 agreenents general |y include worldw de usage rights? | 1 cloud-based?
2 MR KASTENS: (bjection; form 2 A\ use, as a starting point, a per-user
3 THE WTNESS: | believe it's a fair 3 rate
4 statement to say we include worldwde license rights | 4 Q And what is that?
5 as well. 5 A It's $8 per user.
6 BY M. CARSON 6 Q Do you have any |icensees who have actual ly
7 Q Isit correct that Finjan has received 7 paid $8 per user for a |icense?
8 royalty paynents rangi ng from $565,000 to $85 8 A Explicitly in the agreenents, no, | don't
9 nmllion per license for the 20-plus |icense 9 think you would find that.
10 agreenents that its entered into? 10 Q Howabout inplicitly, have you based the
11 MR KASTENS: (bjection; form 11 royalty rate for any of the licenses that you' ve
12 THE WTNESS. W thout |ooking at the other |12 entered into on an $8-per-user rate?
13 conponents of value, | think that would be the 13 A |'d have to defer to the |icensing team
14 nonetary dol lar range. 14 but ny general awareness is that | knowit's been
15 BY M5, CARSON 15 part of at least one, if not nore, negotiations.
16 Q Wat factors have resulted in different 16 Q Wiich ones are you aware of ?
17 licensees paying different royalties to different 17 A As | sit here, | don't -- | don't remenber
18 rights to Finjan's patent portfolio? 18 which ones they are.
19 A Sorme factors mght include the Iength for 19 Q Do you know if they resulted in |icenses?
20 which that license is viable, so atermlicense. 20 A | would expect that they resulted in
21 Qhers mght include noncash conponents of value in |21 licenses, yes.
22 the license. For exanple, it may be that patents 22 Q But you're not aware personal |y of which
23 are transferred or assigned to Finjan. It may be 23 particular licensees, if any, had a royalty rate
24 that there is a technol ogy partnership that results |24 that was calculated on a per-user rate of $8; is
25 fromalicense as well. It may be that we also seek |25 that fair?
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Page 74 Page 76
1 MR KASTENS: (bjection; form 1 accused products?
2 THE WTNESS. As | sit here, | couldn't 2 MR KASTENS. (bjection; form
3 identify one for you, no. 3 THE WTNESS.  Eight percent of gross sal es
4 BY M. CARSON 4  for accused products, yes.
5 Q Isit fair to say that one of the other 5 BY M5 CARSON
6 reasons why different |icensees have paid different 6 Q And can you give ne an exanpl e of a
7 royalties for simlar rights to Finjan's patent 7  hardware product ?
8 portfoliois that they had different revenue at 8 A Sure. So sonetines we call them
9 issue? 9 "appliances." M son likes to say it looks like a
10 MR KASTENS: (bjection; form 10 pizza box. It's something that you nmight see in a
11 THE WTNESS. | think our -- the way in 11  server room And in that box it has processing, it
12 which we approach that is, when we think of a 12 has nenory, it has the ability to nove and manage
13 license, we think of it as a fair-value license. So |13 network traffic, and it also has the ability to
14 the license is for the value of the technology, not |14 process or identify or determne what to do with
15 necessarily fromthe revenues of a conpany solely. 15 malicious content as it cones through.
16 BY M5, CARSON 16 Q Isit fair to say that the starting point
17 Q So Finjan doesn't consider the revenues 17 of 8 percent of gross sales for the accused products
18 associated with the products that are being accused |18 for hardware products is for a portfolio |icense?
19 infiguring out what a fair royalty woul d be? 19 MR KASTENS: (pjection; form
20 A It could be. In some instances, though, 20 THE WTNESS:  Trying to figure out howto
21 conpanies are unwilling to share revenues. So we 21 best answer this.
22 would then, for exanple, nove to industry-available |22 So we think that the Finjan patent
23 data to build a construct. 23 portfolio represents technol ogi es whi ch conpani es
24 Q Sorevenue is sonmething that Finjan 24 are using and have value. So split between the 8
25 considers in determning what a fair royalty woul d 25 and 16 percent woul d be how we woul d identify at
Page 75 Page 77
1 betothe extent that that infornation is available; 1 least some conponent of what that value mght be as
2 isthat fair? 2 the determining factor to grant that portfolio
3 A It -- 3 license.
4 MR KASTENS; (bjection; form 4 BY M. CARSON
5 THE WTNESS: It coul d be one factor, yes. 5 Q I'mnot sure | understand what you neant.
6 BY M. CARSON 6 You said "so split between the 8 and 16
7 Q V¢ talked about this a bit earlier, but 7 percent would be how we woul d identify at |east some
8 Finjan's starting point for any |icensing 8 conponent of what the value night be." Wat do you
9 negotiation is 16 percent of gross sales for the 9 nean by "split between the 8 and 16 percent"?
10 accused products; correct? 10 A So sone conpani es, for exanple, may only
11 A For software products. 11 make hardware and ot her conpanies, by contrast, may
12 Q Can you give me an exanpl e of a software 12 only sell software. In sone instances they may sell
13 product ? 13 both but in disproportionate representations in
14 MR KASTENS: (bjection; form 14 their product of ferings.
15 THE WTNESS.  Again, noving to narket 15 Q Soin sone instances Finjan woul d agree to
16  research, we would be tal king about endpoint 16 aroyalty rate between 8 and 16 percent if there was
17  software products. So that woul d be something that |17 a nix of products?
18 would principally be delivered either via downl oad 18 MR KASTENS. (bjection;, form
19 or onadisc, if we were to back up maybe 10 years, 19 THE WTNESS: | think as our starting point
20 sonething that woul d have to be installed or that 20 we would try and use the 8 for hardware sales and
21 would run in an environnent on a device. 21 the 16, but I'mwith you that | guess you coul d
22 BY M. CARSON 22 consider that a blended rate that at sone point
23 Q Isit fair tosay that Finjan's starting 23 would fall in between that.
24 point for any licensing negotiation involving a 24 BY M5, CARSON
25 hardware product is 8 percent of gross sales for the |25 Q And the 8 and 16 percent, that's for a
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Page 206
1 (Whereupon, at 3:45 p.m, the TUESDAY, 1 Errata Sheet
2 OCTOBER 23, 2018 deposition of PH LIP 2
3 HARTSTEI N was adj our ned.) 3 NAME OF CASE: FI NJAN, INC. vs. JUNI PER NETWORKS
4 4 DATE OF DEPCSI TI ON: 10/ 23/2018
5 5 NAME OF WTNESS: Philip Hartstein
6 6 Reason Codes:
7 PHI LI P HARTSTEI N 7 1. To clarify the record.
8 8 2. To conformto the facts.
9 9 3. To correct transcription errors.
10 10 Page _ Line Reason
11 11 From to
12 12 Page _____ Line Reason
13 13 From to
14 14 Page Li ne Reason
15 15 From to
16 16 Page Li ne Reason
17 17 From to
18 18 Page __ Line Reason
19 19 From to
20 20 Page _ Line Reason
21 21 From to
22 22 Page _____ Line Reason
23 23 From to
24 24
25 25

Page 207
1 REPORTER S CERTI FI CATE
2 I, CYNTHIA MANNING, a Certified Shorthand
3 Reporter of the State of California, do hereby
4 certify:
5 That the foregoing proceedi ngs were taken
6 before ne at the tinme and place herein set forth;
7 that any witnesses in the foregoing proceedings,
8 prior to testifying, were placed under oath; that a
9 verbatimrecord of the proceedings was made by ne
10 usi ng nmachi ne shorthand which was thereafter
11 transcribed under ny direction; further, that the
12 foregoing is an accurate transcription thereof.
13 | further certify that | amneither
14 financially interested in the action, nor a relative
15 or enployee of any attorney of any of the parties.
16 Bef ore conpl etion of the deposition, review
17 of the transcript [X] was [ ] was not requested. |If
18 requested, any changes nade by the deponent (and
19 provided to the reporter) during the period all owed
20 are appended hereto.
21 I'n witness whereof, | have subscribed ny
22 nane this 2nd day of Novenber 2018.
23 Wm\
24
25 CYNTHI A MANNI NG CSR No. 7645, CCRR, CLR
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