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5
6 IN THE UNITED STATES DISTRICT COURT
7
6 FOR THE NORTHERN DISTRICT OF CALIFORNIA
9
101 FINuAN, INC,, No. C 17-05659 WHA
= 1 Plaintiff,
S £ 2,
§ E 13 ORDER GRANTING
s 5 JUNIPER NETWORKS, INC., MOTION TO DISMISS
'(é % 14 Defendant. /
gz 15
85
e 1 INTRODUCTION
'*qé% . 17 Defendant in this patent infringement action moves to dismiss plaintiff’s claims of
> 18 willfulness and induced infringement for failure to state a claim. The motion is GRANTED.
19 STATEMENT
20 Plaintiff Finjan, Inc., brings this action against defendant Juniper Networks, Inc., for
21 infringement of eight patents — U.S. Patent Nos. 6,154,844 (“the *844 patent”), 6,804,780 (“the
221 +780 patent”), 7,647,633 (“the "633 patent”), 7,613,926 (“the 926 patent”), 8,141,154 (“the
231 +154 patent”), 8,677,494 (“the "494 patent”), 7,975,305 (“the 305 patent”), and 8,225,408 (“the
24 ’408 patent”) — pertaining to malware-detection technology. The following is taken from the
25 well-pled allegations of the complaint (Dkt. No. 1 {{ 9-33).
26 On June 10, 2014, Finjan contacted Juniper “regarding a potential license to Finjan’s
2 patents.” On July 2, Finjan emailed Juniper, “We believe a license to Finjan’s patent portfolio
28 could be beneficial to some [of] Juniper’s security products and services” (brackets in original).
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1| That email appended an “exemplary claim chart,” not for any of the eight patents-in-suit, but for
2| U.S. Patent No. 6,965,968 (“the *968 patent”), ostensibly another specimen from the same
3| patent portfolio. Finjan also offered to provide additional claim charts so Juniper could
4 [ *evaluate Finjan’s patent portfolio,” but only if Juniper would agree to receive said claim charts
5| under a non-disclosure agreement (id. 11 34-35).
6 On January 12, 2015, Finjan reiterated its NDA offer in a meeting with Juniper’s
7| unnamed senior director of IP, litigation, and strategy. Juniper declined and, on February 13,
8| sent Finjan a letter identifying ten patents that Juniper believed to be “prior art” to the 968
9| patent. Finjan attempted to follow up — apparently via email — on February 18 and 20, but
10 || Juniper did not respond. On September 30, Finjan sent Juniper a letter explaining what Finjan
Y 11| believed to be distinctions between the ten “prior art” patents identified by Juniper and the "968
§ § 12 || patent. Again, Juniper did not respond (id. Y 36-38).
g’ :6‘7:’ 13 On October 15, 2015, Finjan contacted Juniper’s unnamed deputy general counsel “to
'g’ é 14 || discuss [Juniper’s] products and how they read on Finjan’s patents.” The deputy general
§ % 15| counsel referred Finjan back to Juniper’s senior director of IP, litigation, and strategy. The
:03 % 16 || latter indicated to Finjan in a phone call on November 24 that “he did not think Finjan was
g L% 17| worth [Juniper’s] time and . . . expressed no interest in understanding the analysis that Finjan
- 18 || had prepared regarding [Juniper’s] products and how they relate to Finjan’s patents.” He “also
19| repeatedly turned that telephone conversation toward the topic of litigation, referenced his own
20 | hypothetical deposition, refused to sign an [NDA], and stated that if Finjan shared any more
21 | exemplary claim charts with him, he would share them with other entities” (id. 1 39-40).
22 On February 2, 2016, Finjan again contacted Juniper’s deputy general counsel to
23 || “express concern that [Juniper] did not seem to be taking Finjan’s efforts to engage in licensing
24 |[ discussions seriously, and to discuss how [Juniper’s] products related to Finjan’s patents.” The
25 || complaint does not specify how the deputy general counsel responded on that occasion but
26 || concludes Juniper has “refused to take a license to Finjan’s patents” (id. 11 41-42).
27 In summary, Finjan alleges Juniper has known since June 2014 about Finjan’s patent
28 || portfolio, Finjan’s efforts to initiate licensing negotiations for said portfolio, and Finjan’s
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1| “representative” claim chart mapping the 968 patent — again, not one of the patents-in-suit —
2 || onto Juniper’s accused products. In response, Juniper continued to sell the accused products,
3| made no attempt to redesign said products, rebuffed Finjan’s attempts to initiate negotiations,
4 || refused to accept Finjan’s offered NDA, and “expressed more interest in Finjan’s status as a
5| practicing entity.” Based on the foregoing allegations, which Finjan contends constitute
6| “blatant,” “egregious,” “complete,” and “reckless” disregard of its patent rights, Finjan claims
71| Juniper “has acted recklessly and continues to willfully, wantonly, and deliberately engage in
8| acts of infringement” of all eight patents-in-suit such that enhanced damages and attorney’s fees
9| are justified under Sections 284 and 285, respectively, of Title 35 of the United States Code (see
10 (| id. 11 68-70, 84-86, 103-05, 121-23, 138-40, 153-55, 173-75, 190-92).
Y 11 Finjan also alleges Juniper updates and maintains a website with various user guides and
-]
8 g 12 || operating instructions for the accused products (id. 1Y 75, 91, 110, 128, 160, 180, 197). Based
= £
E’ 8 13| on these allegations, Finjan claims Juniper has induced its customers to infringe each of the
4= O
'é’ = 14| patents-in-suit save and except for the *154 patent. Each induced infringement claim contains
&)
§ & 15| virtually identical boilerplate language, an example of which is reproduced here in full (see id.
®
& 2 16 || 11 73-74, 89-90, 108-09, 126-27, 158-59, 178-79, 195-96):
o £
2 17 In addition to directly infringing the *844 Patent, Defendant
:C) indirectly infringes the 844 Patent pursuant to 35 U.S.C. § 271(b)
18 by instructing, directing, and/or requiring others, including its
customers, purchasers, users, and developers, to perform one or
19 more of the steps of the method claims, either literally or under the
doctrine of equivalents, of the *844 Patent, where all the steps of
20 the method claims are performed by either Defendant, its
customers, purchasers, users or developers, or some combination
21 thereof. Defendant knew or was willfully blind to the fact that it
was inducing others, including customers, purchasers, users or
22 developers, to infringe by practicing, either themselves or in
conjunction with Defendant, one or more method claims of the
23 ’844 Patent, including at least Claims 1-14 and 23-31.
24 Defendant knowingly and actively aided and abetted the direct
infringement of the *844 Patent by instructing and encouraging its
25 customers, purchasers, users and developers to use the *844
Accused Products. Such instruction and encouragement includes,
26 but is not limited to, advising third parties to use the *844 Accused
Products in an infringing manner, providing a mechanism through
27 which third parties may infringe the *844 Patent, advertising and
promoting the use of the *844 Accused Products in an infringing
28 manner, and distributing guidelines and instructions to third parties
on how to use the 844 Accused Products in an infringing manner.
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1 Juniper now moves to dismiss Finjan’s willfulness and induced infringement claims for
2| failing to state a claim (Dkt. No. 23). This order follows full briefing and oral argument.
3 ANALYSIS
4 1. LEGAL STANDARD.
5 To survive a motion to dismiss, a complaint must plead “enough facts to state a claim to
6| relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A
71| claim has facial plausibility when the party asserting it pleads factual content that allows the
8| courtto draw the reasonable inference that the defendant is liable for the misconduct alleged.
9| Ashcroftv. Igbal, 556 U.S. 662, 678 (2009). When ruling on a motion to dismiss, a court may
10 || generally consider only allegations in the pleadings, attached exhibits, and matters properly
Y 11| subject to judicial notice. The court accepts factual allegations in the complaint as true and
§ § 12 || construes the pleadings in the light most favorable to the nonmoving party. Manzarek v. St.
g’ :6‘7:’ 13| Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1030-31 (9th Cir. 2008). Conclusory allegations
'%; é 14 | or “formulaic recitation of the elements” of a claim, however, are not entitled to the
§ % 15| presumption of truth. Igbal, 556 U.S. at 681.
cc,)g % 16 2. WILLFULNESS.
g L% 17 Section 284 provides, “When the damages are not found by a jury, the court shall assess
- 18 || them. In either event the court may increase the damages up to three times the amount found or
19| assessed.” There is no precise rule or formula for awarding damages under Section 284, but a
20 || district court’s discretion to do so is not to be exercised in “a typical infringement case.”
21 || Rather, such enhanced damages are “generally reserved for egregious cases of culpable
22 || behavior” involving conduct that is “willful, wanton, malicious, bad-faith, deliberate,
23 || consciously wrongful, flagrant, or — indeed — characteristic of a pirate.” Halo Elecs., Inc. v.
24 || Pulse Elecs., Inc., 136 S. Ct. 1923, 1931-32 (2016). “Knowledge of the patent alleged to be
25 || willfully infringed continues to be a prerequisite to enhanced damages.” WBIP, LLC v. Kohler
26 | Co., 829 F.3d 1317, 1341 (Fed. Cir. 2016) (citing Halo, 136 S. Ct. at 1932-33).
27 Here, Juniper contends Finjan fails to state a claim for willfulness because it fails to
28 || allege (1) that Juniper had pre-suit knowledge of the patents-in-suit, as opposed to Finjan’s
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1| patent portfolio or the non-asserted *968 patent, and (2) conduct arising to the level of
2| egregiousness described in Halo (Dkt. No. 23 at 6-12). This order agrees on both fronts.
3 Finjan’s opposition to the instant motion fails to come to grips with the deficiencies in
4 its complaint. Despite regurgitating much of the complaint, the opposition fails to identify any
5| factual allegation that Juniper had pre-suit knowledge of the eight patents-in-suit (Dkt. No. 24
6| at4,6-8). First, Finjan repeats that it met with Juniper on multiple occasions “to discuss
71| specifically how Juniper’s products related to Finjan’s patents,” but generally discussing
8| purported infringement of Finjan’s patent portfolio hardly translates to specifically alerting
9| Juniper to infringement of the patents-in-suit. Second, Finjan points out that its “exemplary”
10 || ’968 patent “lists the asserted ’844 patent.” That Finjan must resort to such a remote
Y 11| connection in a non-asserted patent to identify a specific reference to just one of the patents-in-
-]
8 £ 12| suit aptly demonstrates the frailty of Finjan’s allegations (or lack thereof) regarding Juniper’s
= £ : e : . : :
E’ 3 13 || pre-suit knowledge. Third, Finjan points out that it exchanged letters with Juniper debating
4= O
'é’ = 14 || whether or not ten other patents qualified as “prior art” to the 968 patent. Finjan does not even
Z
% & 15| attempt to explain how a garden-variety disagreement over the validity of a non-asserted patent
) % 16 || constitutes pre-suit knowledge of the patents-in-suit. Fourth, Finjan contends it “pled that
o =
2 17 || Juniper had knowledge of each individual Asserted Patent and continued its infringing activity
c
- 18| despite this knowledge.” The portions of the complaint cited by Finjan, however, merely assert
19| in conclusory terms that Juniper had some awareness of Finjan’s patent portfolio, which in turn
20 || included the patents-in-suit. They contain no factual allegations that Juniper had actual pre-suit
21 knowledge of the eight patents-in-suit.”
22 Finjan similarly fails to identify any factual allegation that Juniper exhibited egregious
23 || behavior on par with that described in Halo (id. at 5, 8-9). Finjan repeats that Juniper refused
24
“ In its opposition brief, Finjan also claims it “alleged Juniper’s conversations with other infringers
25 || who are defendants in Finjan’s co-pending cases, all of which involve most, if not all of the same patents,
demonstrating that Juniper was well aware of Finjan’s asserted patents, as the point of Juniper’s discussions was
26 going to be about the Asserted Patents in those co-pending cases with those defendants” (Dkt. No. 24 at 6-7).
Finjan cites Paragraph 40 of the complaint for these purported allegations. Paragraph 40 alleges that Juniper’s
27 || director of IP, litigation, and strategy “repeatedly turned [a] telephone conversation toward the topic of
litigation” and said he would share any more “exemplary” claim charts with unspecified “other entities” but
28 || does not further allege anything about Finjan’s co-pending cases or Juniper’s awareness thereof. Details added
in Finjan’s opposition brief are not a substitute for well-pled allegations in the complaint.
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