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l. INTRODUCTION

In its Opposition (Dkt. No. 39) to TCL’s Motion (Dkt. No. 37-1), Ancora
attempts to backfill the numerous and significant holes in the Amended Complaint
(Dkt. No. 24). But those holes could not be filled, and the Opposition essentially
abandons several legal theories pleaded in the Amended Complaint in an attempt to
save other aspects of its case. Ancora no longer claims infringement by TCL for acts
of making, selling, offering to sell, or importing. Ancora no longer attempts to
maintain a joint infringement claim. Even if this approach of excise-and-explain
were a proper way to supplement the pleadings, which it is not, the Opposition still
leaves significant questions unanswered as to the nature of its claims, as discussed
below. Even with the supplemental explanation of the Opposition, the Amended
Complaint fails to provide TCL with “fair notice of what the claim is and the grounds
upon which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).

In the Opposition, Ancora argues that TCL’s earlier Declaratory Judgement
Complaint (Dkt. No. 1) somehow shows that TCL really does understand the
infringement allegations in the Amended Complaint. The opposite is actually true.
TCL brought the declaratory judgment action on behalf of the manufacturer and
importer of the TCL smartphones. (Declaratory Judgment Complaint at 1 3-4.)
TCL disclaimed infringement by a list of TCL smartphones. (lId. at 13.)

But it turns out that TCL’s making and importing of the smartphones—or even
apparently its selling or offering to sell them—are not the allegedly infringing
activities at all. (See generally Opposition (containing no allegation of infringement
based on making, selling, offering to sell, or importing).) The Opposition seems to
allege that the infringement is constituted by TCL’s “using” of the claimed method.
(See, e.g., id. at p. 5; see also id. at p. 20, n. 4 (explicitly alleging a “use” type of
direct infringement).) And the infringing instrumentalities are not the smartphones,
but the smartphones in combination with servers. (See, e.g., id. at p. 5.) Thus, the

Declaratory Judgment Complaint actually demonstrates that TCL has been, and
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