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1 UNI TED STATES DI STRI CT COURT 1 APPEARANCES:
2 FOR THE DI STRI CT OF MASSACHUSETTS 2
3 3 For Plaintiff:
4 4 EQEYRﬁBIEﬁR?\IEEGBEFGJES ESQ
5 PHI LIPS NORTH AMERI CA LLC, ) Case No. 1:19-cv-11586-1T 5 %ﬁllt EUBISIOSQI on Avenue
6 Pl aintiff, ) 6 Bost on, Massachusetts 02199- 7610
617. 3_42. 4000
7 V. ) 7 rrodri gues@ ol ey. com
8 FITBIT, INC, ) 8
9 Def endant . ) 9 For Defendant:
10 ) 10 PAUL HASTI NGS LLP
BY: CHAD PETERMAN, ESQ
11 11 200 Park Avenue
12 12 D95 39 G 05" York 10166
13 13 chadpet er man@aul hast i ngs. com
14 REMOTE VI DEOCTAPED DEPCSI TI ON OF 14 ALSO PRESENT:
15 THOMAS L. MARTIN, PH.D. 15 o '
16 June 18, 2020 16 Christian Ruiz, Videographer
17 10: 02 a.m Eastern Standard Time 17
18 Bl acksburg, Virginia 18
19 19
20 20
21 21
22 22
23 REPORTED BY: 23
24 Kristi Caruthers 24
25 CLR, CSR No. 10560 25
Page 2 Page 4
1 1 I NDEX TO EXAM NATI ON
2 2 W TNESS: THOVAS L. MARTIN, PH. D
3 Bl acksburg, Virginia 3
4 June 18, 2020 4 EXAM NATI N PAGE
5 5 By M. Peterman 8, 165
6 6 ( AFTERNOON SESSI ON) 103
7 7 By M. Rodrigues 161, 167
8 REMOTE VI DECTAPED DEPCSI TI ON OF THOVAS L. 8
9 MARTIN, PH.D., located in Blacksburg, Virginia, 9
10 pursuant to agreenent before Kristi Caruthers, a 10
11 california Shorthand Reporter of the State of 11
12 california. 12
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
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Page 45 Page 47
1 MR. RODRIGUES: Objection to form. 1 the structure in connection with the function of
2 THE WITNESS: Again, it's my opinion that 2 computing athletic performance feedback datafrom a
3 would be obvious to somebody, you know, skilledin | 3 series of time-stamped waypoints obtained by a GPS
4 theart. 4 receiver; isthat correct?
5 BY MR. PETERMAN: 5 MR. RODRIGUES: Objection to form.
6 Q. And you keep using the term it would be 6 THE WITNESS: And I'm sorry, Chad. Would
7 obviousto someone of skill inthe art. 7 you repeat that again? Y ou broke up in the middle.
8 What does -- what does that mean? 8 BY MR. PETERMAN:
9 A. Wedl, asl'vedetailed in the report, I'm 9 Q. Sure I'dliketo just direct your
10 assuming somebody with a degree in electrical 10 attention to Exhibit 1, Paragraph 13 of your report.
11 engineering or computer engineering or computer |11 A. Let me-- let me scroll back. You said
12 science, some related field, related knowledge, you |12 Paragraph 13?
13 know, from practicein the field. 13 Q. Correct.
14 Q. Wereyou finished or -- | wasn't sure if 14 A. Okay. I'mlooking at it.
15 you were finished with your answer. 15 Q. Okay. Andwhy don't you read it to
16 A. Yes, I'mfinished. 16 yourself. I'm going to ask you some questions about
17 Q. Soyour opinionisisthat all of these 17 that paragraph.
18 calculationsthat are called for in the claimswould |18 (Document reviewed by witness.)
19 have been obvious for someone of skill intheartto |19 THE WITNESS: Okay. I'vereaditto
20 implement? 20 myself.
21 MR. RODRIGUES: Objection to form. 21 BY MR. PETERMAN:
22 THE WITNESS: Yes. It would have been 22 Q. Okay. So do you agree with Philips's
23 obvious to someone skilled in the art. 23 proposed construction for the term means for
24 BY MR. PETERMAN: 24 computing athletic performance feedback data from
25 Q. Sowevetaked alot about distance. 25 the series of time-stamped waypoints obtained by
Page 46 Page 48
1 Would it also have been obviousto 1 said GPSreceiver?
2 determine the current or average speed of an 2 A. | agree
3 athlete? 3 Q. Part of that construction is a processor.
4 A. Well, asl've described in my report, once 4 Do you see that?
5 you have the distance and you know the--andyou | 5 A. Yes, | do.
6 would have been keeping track of the time, then 6 Q. What is meant by "processor” here?
7 average speed isjust the distance divided by the 7 MR. RODRIGUES: Objection to form.
8 time, again, acalculation that someonein grade 8 THE WITNESS: It means a computational
9 school would be able to do. 9 element, you know, amicrocontroller or a
10 Q. Isthere an agorithm for calculating 10  MIiCroprocessor.
11  average sp.eed that's disclosed in the patent 11 BY MR. PETERMAN:
12 specification? 12 Q. So, for example, an Intel chip would be an
13 MR. RODRIGUES: Objection to form. 13 example of amicroprocessor?
14 THE WITNESS: It's my opinion that just 14 A. Yes, anlIntel chip would be an example of
15 stating -- you know, finding the average speed would |15 amicroprocessor.
16 besufficient. 16 Q. Do microprocessors need to be programmed
17 BY MR. PETERMAN: 17 with algorithmsin order to perform?
18 Q. Andisthat your same opinion aso for 18 MR. RODRIGUES: Objection to form.
19 finding the current speed? 19 THE WITNESS: Y es, they need to be
20 MR. RODRIGUES: Objection to form. 20 programmed.
21 THE WITNESS: Yes. 21 BY MR. PETERMAN:
22 BY MR. PETERMAN: 22 Q. Doesan Intel chip off the shelf know how
23 Q. Sol'dliketo understand thisalittle 23 to calculate distance between two waypoints?
24 bhit more, and | know we're talking about the ‘007 24 MR. RODRIGUES: Objection to form.
25 patent, and you've identified a processor as being 25 THE WITNESS: No. An Intel processor off
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Page 49 Page 51
1 the shelf would not be able to find the distance 1 I'mhappy todoit. I'm also happy to keep pushing
2 between two points. It alsowouldn't beabletodo | 2 through. Whatever your preferenceis, Sir.
3 anything else. 3 A. I'mgood. We can keep going.
4 BY MR. PETERMAN: 4 Q. Soyour report, Paragraph 11, you lay out
5 Q. Would any processor off the shelf be able 5 your understanding of what a person of ordinary
6 tofind the distance between two waypoints? 6 skillintheartis.
7 MR. RODRIGUES: Objection to form. 7 A. Okay. I'mthere.
8 THE WITNESS: I'm not alawyer -- I'm 8 Q. How did you come up with this construction
9 sorry. What was that? 9 of aperson of ordinary skill in the art?
10 MR. RODRIGUES: | was just saying 10 A. It'sbased upon my experience as-- asa
11 objection to form. 11 professor and as a graduate student in the field.
12 Y ou can answey. 12 Q. Sojust tracking through your opinion. So
13 THE WITNESS: Okay. I'm not alawyer, but 13 you say:
14 itisentirely possible that somebody could have 14 "A person of ordinary skill
15 made aprocessor that's dedicated to find distances |15 in the art of patent inventions
16 between latitude and longitude points. 16 as of the earliest claim priority
17 BY MR. PETERMAN: 17 date on the face of each patent.”
18 Q. Butinthe 1998 to, you know, 2002 time 18 | just want to understand what your
19 frame, what processors were you aware of off the |19 understanding is of the earliest claim priority date
20 shelf that could find distance between two GPS 20 means.
21 waypoints? 21 A. It's--it'swhen the patent was first
22 A. Well, aimost any processor that somebody 22 filed.
23 programmed to find those -- those waypointswould be |23 Q. And you determined when the patent was
24 abletodoit. 24 filed by looking at the face of each of the
25 Q. But the key isthat someone would need to 25 respective patents?
Page 50 Page 52
1 program those off-the-shelf processors; correct? 1 A. Yes, | did.
2 A. Thatiscorrect. 2 Q. You continuein Paragraph 11 saying:
3 Q. Andthe sameistruefor the current or 3 "It'san individual with at
4 average speed of an athlete; correct? That would 4 least a bachelor's degreein
5 need to be programmed by someone? 5 electrical engineering, computer
6 A. So the average speed would have to be 6 engineering or computer science.”
7 programmed, but the '007 patent actually stated that | 7 Correct?
8 the GPS unit could provide current speed. 8 A. That'scorrect.
9 Q. Would the average pace of an athlete need 9 Q. Andthenyou go on to say:
10 to be programmed into an off-the-shelf 10 "Some experience with
11  microprocessor? 11 activity and/or health-monitoring
12 MR. RODRIGUES: Objection to form. 12 technologies or the equivalent
13 THE WITNESS: Someone would have to write |13 thereof."
14 aprogram to do that, yes. 14 Do you see that?
15 BY MR. PETERMAN: 15 A. | seethat.
16 Q. Andit'syour opinion that it would just 16 Q. Inyour opinion, what counts as some
17 be obvious to write a program to do these 17 experience with activity or health-monitoring
18 calculations; correct? 18 technologies?
19 MR. RODRIGUES: Objection to form. 19 A. It would be some work with the type of
20 THE WITNESS: That is correct. 20 embedded system that istypically used for -- for
21 BY MR. PETERMAN: 21 thewearable devices and some of the sensing
22 Q. Just want to shift gearsalittle bit, 22 technologies around that.
23 dtill sticking with your expert declaration. And | 23 Q. Okay. Soit'snot just wearing a activity
24 aso know that we've been going alittle bit over an |24  or health-monitoring tracker; correct?
25 hour. If you'dliketo take abreak at this point, 25 A. Sorry. I'm not sure what you're asking.
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